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PARTIAL-BIRTH ABORTION BAN ACT OF 2003 


TUESDAY, MARCH 25, 2003 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 2:05 p.m., in Room 
2237, Rayburn House Office Building, Hon. Steve Chabot [Chair- 
man of the Subcommittee] presiding. 

Mr. Chabot. The Committee will come to order. This is the Sub- 
committee on the Constitution of the Judiciary Committee. 

This afternoon we will have a hearing on the Partial-Birth Abor- 
tion Ban Act, followed immediately by a markup. 

We have convened this afternoon to receive testimony on H.R. 
760, the 'Tartial-Birth Abortion Ban Act of 2003.’’ 

On February 13th, on behalf of over 100 original cosponsors, I in- 
troduced H.R. 760, the ‘Tartial-Birth Abortion Ban Act of 2003”, 
which will ban the dangerous and inhumane procedure during 
which a physician delivers an unborn child’s body until only the 
head remains inside the womb, punctures the back of the child’s 
skull with a sharp instrument, and sucks the child’s brain out be- 
fore completing delivery of the now dead infant. An abortionist who 
violates this ban would be subject to fines or a maximum of 2 years 
imprisonment or both. H.R. 760 also establishes a civil cause of ac- 
tion for damages against an abortionist who violates the ban, and 
includes an exception for those situations in which a partial birth 
abortion is necessary to save the life of the mother. On March 13, 
2003 the Senate approved S.3, which is virtually identical to H.R. 
760, by a 64 to 33 vote. 

A moral, medical and ethical consensus exists that partial birth 
abortion is an inhumane procedure that is never medically nec- 
essary and should be prohibited. Contrary to the claims of those 
who proclaim the medical necessity of this barbaric procedure, par- 
tial birth abortion is, in fact, a dangerous medical procedure. It can 
pose serious risks to the long-term health of women. As testimony 
received by the Subcommittee during the 107th Congress dem- 
onstrates, there is never any situation in which the procedure H.R. 
760 would ban is medically necessary. In fact, 10 years after Dr. 
Martin Haskell presented this procedure to the mainstream abor- 
tion community, partial birth abortions have failed to become 
standard medical practice for any circumstance under which a 
woman might seek an abortion. 

As a result, the United States Congress voted to ban partial 
birth abortions during the 104th, 105th and 106th Congresses, and 
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at least 27 States enacted bans on the procedure. Unfortunately, 
the two Federal bans that reached President Clinton's desk were 
promptly vetoed. 

To address the concerns raised by the majority opinion of the 
United States Supreme Court in Stenberg v. Carhart, H.R. 760 dif- 
fers from these previous proposals in two areas. 

First, the bill contains a new, more precise definition of the pro- 
hibited procedure to address the Court's concerns that Nebraska's 
definition of the prohibitive procedure might be interpreted to en- 
compass a more commonly performed late second trimester abor- 
tion procedure. As previous testimony indicates, H.R. 760 clearly 
distinguishes the procedure it would ban from other abortion proce- 
dures. 

The second difference addresses the majority's opinion that the 
Nebraska ban placed an '‘undue burden" on women seeking abor- 
tions, because it did not include an exception for partial birth abor- 
tions deemed necessary to preserve the "health" of the mother. The 
Stenberg court, based its conclusion on the trial courts factual find- 
ings regarding the relative health and safety benefits of the partial 
birth abortions - findings which were highly disputed. The Court 
was required to accept these findings because of the highly deferen- 
tial, "clearly erroneous" standard that is applied to lower court fac- 
tual findings. 

Those factual findings, however, are inconsistent with the over- 
whelming weight of authority regarding the safety and medical ne- 
cessity of the partial birth abortion procedure - including evidence 
received during extensive legislative hearings during the 104th, 
105th and 107th Congresses, which indicates that a partial birth 
abortion is never medically necessary to preserve the health of a 
women, poses serious risks to a woman's health, and lies outside 
standard medical care. 

Under well settled Supreme Court jurisprudence, the United 
States Congress is not bound to accept the same factual findings 
that the Supreme Court was bound to accept in Stenberg under the 
"clearly erroneous" standard. Rather, the United States Congress is 
entitled to reach its own factual findings - findings that the Su- 
preme Court consistently relies upon and accords great deference 
- and to enact legislation based upon these findings so long as it 
seeks to pursue a legitimate interest that is within the scope of the 
Constitution and draws reasonable inferences based upon substan- 
tial evidence. Thus, the first section of H.R. 760 contains 
Congress's extensive factually findings that, based upon extensive 
medical evidence compiled during Congressional hearings, a partial 
birth abortion is never necessary to preserve the health of a 
woman. 

H.R. 760's findings are not "false" as its opponents have charged. 
They are based upon the very opinions of doctors, medical associa- 
tions, and a review of the practices of the medical profession as a 
whole. Thus, they are "legislative facts" drawn from reasonable in- 
ferences based upon substantial evidence. The fact that the abor- 
tion lobby disagrees with these inferences only demonstrates how 
out of step they are with public opinion and the mainstream med- 
ical community. 
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Despite overwhelming support from the public, past efforts to 
ban partial birth abortions were blocked by President Clinton. We 
now have a president who has promised to stand with Congress in 
its efforts to ban this barbaric and dangerous procedure. It is time 
for Congress to end the national tragedy of partial birth abortions 
and protect the lives of these helpless defenseless little babies. And 
I will, at this time, yield to the gentleman from New York, Mr. 
Nadler, for his opening statement. 

[The prepared statement of Mr. Chabot follows in the Appendix] 

Mr. Nadler. Thank you, Mr. Chairman. Today we have a very 
bad combination: Members of Congress who want to play doctor, 
and Members of Congress who want to play Supreme Court. When 
you put the two together you have a prescription for some very bad 
medicine for women and for this country. 

We have been through this debate often enough to know by now 
that you will not find the term partial birth abortion in any med- 
ical textbook. There are procedures that you will find in medical 
textbooks, but apparently the authors of this legislation would pre- 
fer to use the language of propaganda rather than the language of 
science. 

This bill, as written, fails every test the Supreme Court has laid 
down for what may or may not be a Constitutional regulation of 
abortion. It reads almost as if the authors went through the Su- 
preme Court's recent decision in Stenberg v. Carhart and went out 
of their way to thumb their noses at the Supreme Court, and espe- 
cially at Justice O'Connor, who is generally viewed as the swing 
vote on such matters, and who wrote a concurring opinion stating 
very specifically what exactly would be needed for her to uphold 
the statute. 

Unless the authors think that when the Court has made re- 
peated and clear statements over the years of what the Constitu- 
tion requires in this area, they are just pulling our collective legs, 
this bill has to be considered facially unconstitutional. 

First and foremost, it does not include a health exception, which 
the Court has repeatedly said is necessary, even with respect to 
post viability abortions. The exception for a women's life that is in- 
cluded in the bill is more narrowly drawn than is required by the 
Constitution, according to the Supreme Court, and will place doc- 
tors in the position of trying to guess just how grave a danger preg- 
nancy is to a woman's life before they can be confident that pro- 
tecting her will not result in jail time. 

That is a test that doctors should not have to face. I know that 
some of my colleagues do not like the Constitutional rule that has 
been played down by the Supreme Court for 30 years, but that is 
the law of the land, and the supreme law of the land, and no 
amount of rhetoric, even if written into a piece of legislation, will 
change that. Even the Ashcroft Justice Department, in its brief in 
defending an Ohio statute now before the Court, has acknowledged 
that a health exception is required by law, which is not in this bill, 
of course. 

While I may disagree with the Department's views on whether 
the Ohio statute adequately protects women's health so as to pass 
Constitutional muster, there is at least an acknowledgment that 
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the law requires that protection, which, again, I state is not in- 
cluded in the bill we are considering. 

This bill is mostly findings. If there is one thing this activist 
court has made clear, it is that it is not very deferential to 
Congress's determinations of fact. 

While Congress is entitled to declare anything it wants, the 
courts are not duty bound to accept anything we say at face value, 
simply because it appears in a footnote to the United States Code. 

While I realize that many of the proponents of this bill view all 
abortion as tantamount to infanticide, that is not a mainstream 
view. This bill attempts to foist a marginal view on the general 
public by characterizing this bill as having to do only with abor- 
tions involving healthy, full-term fetuses. 

If the proponents of this bill really want to deal with post-viabil- 
ity abortions in situations in which the woman's life and health are 
not in jeopardy, they should write a bill dealing with that issue. Al- 
though such a bill would be of marginal utility, since 41 States al- 
ready ban post- viability abortions, except where the life or the 
health of the mother is in danger. 

Very few people would oppose such a bill. As one of the lead 
sponsors of the Religious Freedom Restoration Act, which was 
struck down by the Supreme Court, I know what comes of Con- 
gress ignoring the will of the Supreme Court. Whatever power Con- 
gress had under section 4 of the 14th Amendment as a result of 
Katzenbach v. Morgan, a decision copiously cited in the bill's find- 
ings, the more recent Boerne decision vastly undercut those powers. 
Even if Katzenbach was still fully in force, as I wish it were, that 
case only empowered Congress to expand, not to curtail rights 
under the 14th Amendment. 

This bill, of course, aims to do the exact opposite, to curtail rights 
under the 14th Amendment. We now have a President who has ex- 
pressed a willingness to sign this bill. He may get his chance. Un- 
fortunately there are dire consequences for American women if this 
legislation passes. Perhaps here the role of Congress is to help the 
women take a back seat to the most extreme views of the anti- 
choice movement. Fortunately, those dire consequences will not be 
enforced long, because the Constitution still serves as a bulwark 
against such efforts. 

But the majority is not interested, the majority in this Com- 
mittee and this House is clearly not interested in a bill that could 
pass into law and actually be enforced as not contrary to the Con- 
stitution. What they want is an inflammatory piece of rhetoric, 
which even if passed, would be struck down by the Supreme Court. 
The real purpose of this bill that we are considering is not to save 
babies but elections. Thank you, Mr. Chairman. 

Mr. Chabot. Thank you. If any other Members would like to 
make opening statements, they are free to do so. Mr. King. 

Mr. King. Thank you, Mr. Chairman. As I sit here and listen to 
this discussion and this issue of when life begins and the intrinsic 
value of human life unfolds before this Congress, again, and I re- 
flect upon some of the history that has been brought out on this 
bill a bit earlier, I look down through a number of things in these 
opening remarks that I think are essential. 
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One of them is a statement that the majority wants inflam- 
matory legislation, and is not really interested in lives so much as 
we are politics. I pray for nothing more than this issue would be 
resolved, and the deference of innocent human lives, and go away 
from the subject matter of the United States of America forever. 
That is my number one most profound belief. I will do everything 
in my power to save the lives of innocent babies at whatever stage 
of development. 

So with that, Mr. Chairman, I thank you for the time. I yield 
back the balance. 

Mr. Chabot. Thank you very much. 

Mr. Scott. 

Mr. Scott. No, thank you. 

Mr. Chabot. Any Members of the panel? Ms. Hart. No. Mr. 
Feeney from Florida? No. Mr. Forbes from Virginia? 

Mr. Forbes. No. 

Mr. Chabot. Thank you very much. We will move forward with 
the panel then at this time. We have a very distinguished panel 
here this afternoon. I will introduce them at this time. Our first 
witness will be Dr. Mark G. Neerhof who has been practicing ma- 
ternal-fetal medicine for 14 years, is an associate professor of ob- 
stetrics and gynecology at Northwestern University Medical School, 
and an attending physician in the Department of Obstetrics and 
Gynecology, division of maternal-fetal medicine at Evanston, 
Northwestern Health Care in Evanston, Illinois. 

After completing his residency in obstetrics and gynecology at 
Chicago Osteopathic Medical Center in 1989, Dr. Neerhof com- 
pleted a fellowship in Philadelphia in 1991. 

Thereafter, Dr. Neerhof joined Northwestern University Medical 
School. Dr. Neerhof is board certified in obstetrics and gynecology 
by the American College of Osteopathic Obstetricians and Gyne- 
cologist, and in maternal-fetal medicine by the American Osteo- 
pathic Board of obstetrics and gynecology. 

Dr. Neerhof received his BA in Biology and Chemistry from 
Dordt College in Sioux Center, Iowa in 1980, and his DO from Chi- 
cago College of Osteopathic Medicine in Chicago, Illinois in 1984. 
And we welcome you here this afternoon. Doctor. 

Our second witness will be Simon Heller. Mr. Heller, who was 
most recently Director of the Domestic program of the Center for 
Reproductive Law and Policy, now known as the Center for Repro- 
ductive Rights. He is a constitutional law expert who has been an 
abortion advocate for over 10 years. 

Most recently, Mr. Heller argued on behalf of Dr. Leroy Carhart 
in Stenberg v. Carhart. In addition, he has litigated a number of 
other abortion-related cases throughout the country, including chal- 
lenges to Medicaid funding restrictions, laws that limit the per- 
formance of an abortion to a physician, parental involvement laws 
and the partial birth abortion bans of Wisconsin and Virginia. 

Prior to helping fund the CRLP, Mr. Heller was a staff attorney 
in the Reproductive Freedom Project of the American Civil Lib- 
erties Union. He also served as an assistant district attorney in 
Manhattan. 

Mr. Heller received his juris doctor from Yale Law School in 
1986, and his masters and bachelors degrees from the State Uni- 
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versity of New York at Stony Brook. Mr. Heller currently serves as 
of-counsel to the Center for Reproductive Rights. We welcome you 
this afternoon. Our third witness will be professor Gerard V. Brad- 
ley. Professor Bradley currently teaches constitutional theory, first 
amendment, trial advocacy and legal ethics at Notre Dame Law 
School, where he has taught since 1992. 

Prior to joining the faculty at Notre Dame, Professor Bradley 
served as assistant professor, associate professor, and professor at 
University of Illinois College of Law, where he taught criminal pro- 
cedure, constitutional law, religion and law, and trial advocacy. 

Prior to joining the faculty at the University of Illinois, Professor 
Bradley spent three years as an assistant district attorney, trial di- 
vision, in the New York County district attorney's office. Professor 
Bradley received his BA in history from Cornell University in 1976, 
and his juris doctor from Cornell Law School in 1980, where he 
graduated first in his law school class. 

Mr. Chabot. So we welcome all three of the witnesses here this 
afternoon, and we will begin with Dr. Neerhof. And, as you may 
or may not be familiar, we have a system of lights which are right 
there on the desk. The green light will indicate that you have five 
minutes to testify, yellow will mean you have a minute to wrap up, 
and the red light, we would appreciate if you would conclude your 
testimony approximately at that time. We always give a little lee- 
way, if necessary, but we try to keep within the parameters of that, 
if possible. 

So, Dr. Neerhof. 

STATEMENT OF MARK G. NEERHOF, ASSOCIATE PROFESSOR 

OF OBSTETRICS AND GYNECOLOGY, NORTHWESTERN UNI- 
VERSITY MEDICAL SCHOOL, ATTENDING PHYSICIAN DE- 
PARTMENT OF OBSTETRICS AND GYNECOLOGY, NORTH- 
WESTERN HEALTH CARE 

Dr. Neerhof. Mr. Chairman and Committee Members, thank 
you for the opportunity to come and speak with you today. My 
name is Mark Neerhof. I am an associate professor of obstetrics 
and gynecology at Northwestern University Medical School. I am 
an attending physician in the Department of Obstetrics and Gyne- 
cology in the division of maternal-fetal medicine at Evanston 
Northwestern Health Care in Evanston, Illinois. 

I have been practicing maternal-fetal medicine for 14 years. I am 
very familiar with fetal anomalies of all sorts, and am familiar 
with the options available for termination of pregnancy. 

I have done many deliveries at the gestational ages where an in- 
tact D&X is performed. As a consequence, I am very familiar with 
the mechanism of delivery, including at these early gestational 
ages. 

I came here today to express my support for a ban on intact 
D&X. I will divide my reasons into three categories; maternal, 
fetal, and ethical. 

Maternal considerations: There exist no credible studies on intact 
D&X that evaluate or attest to its safety. The procedure is not rec- 
ognized in medical textbooks. Intact D&X poses serious medical 
risks to the mother. Patients who undergo an intact D&X are at 
risk for the potential complications associated with any surgical 



7 


midtrimester termination which include: hemorrhage, infection, 
and uterine perforation. 

However, intact D&X places these patients at increased risk of 
additional complications. First, the risk of uterine rupture may be 
increased. An integral part of the D&X procedure is an internal po- 
dalic version, during which the physician instrumentally reaches 
into the uterus, grasps the fetus's feet, and pulls the feet down into 
the cervix, thus converting the lie to a breach. 

The internal version carries risks of uterine rupture, abruption, 
amniotic fluid embolus, and trauma to the uterus. These risks have 
never been adequately quantifled. 

The second potential complication of intact D&X is the risk of 
iatrogenic laceration and secondary hemorrhage. Following internal 
version and partial breech extraction, scissors are forced into the 
base of the fetal skull while it is lodged in the birth canal. 

This blind procedure risks maternal injury from laceration of the 
uterus or cervix by the scissors and could result in severe bleeding 
and the threat of shock or even maternal death. These risks have 
not been adequately quantifled. 

None of these risks are medically necessary because other proce- 
dures are available to physicians who deem it necessary to perform 
an abortion late in pregnancy. ASCOG policy states clearly, intact 
D&X is never the only procedure available. 

Some clinicians have considered intact D&X necessary when hy- 
drocephalus is present. However, a hydrocephalic fetus could be 
aborted by traditional means by first draining the excess fluid from 
the fetal skull through ultrasound guided cephalocentesis. 

Some physicians who perform abortions have been concerned 
that a ban on late term abortions would affect their ability to pro- 
vide other abortion services. Because of the proposed changes in 
Federal legislation, it is clear that only intact D&X would be 
banned. 

It is my opinion that this legislation will not affect the total num- 
ber of terminations done in this country. It will simply and appro- 
priately eliminate one of the procedures by which termination can 
be accomplished. 

Fetal considerations: Intact D&X is an extremely painful proce- 
dure for the fetus. The majority of intact D&Xs are performed on 
periviable fetuses. Fetuses and newborns at these gestational ages 
are fully capable of experiencing pain. The scientific evidence sup- 
porting this is abundant. If one still has questions in one's mind 
regarding this fact, in spite of the scientific evidence, one simply 
needs to visit a neonatal intensive care unit and your remaining 
doubts will be short-lived. 

When infants of similar gestational ages are delivered, pain man- 
agement is an important part of the care rendered to them in the 
intensive care nursery. However, with intact D&X, pain manage- 
ment is not provided for the fetus who is literally within inches of 
being delivered. 

Forcibly incising the cranium with scissors and then suctioning 
out the intracranial contents is unquestionably excruciatingly pain- 
ful. I happen to serve as the chairman of the Institutional Animal 
Care and Use Committee at my hospital. I am well aware of the 
Federal standards regulating the use of animals in research. 
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It is beyond ironic to me that the pain management practice for 
an intact D&X on a human fetus would not meet Federal standards 
for the humane care of animals used in medical research. The 
needlessly inhumane treatment of periviable fetuses argues against 
intact D&X as a means of pregnancy termination. 

Ethical considerations: Intact D&X is most commonly performed 
between 20 and 24 weeks, and thereby raises the question of poten- 
tial viability of the fetuses. Recent unpublished data from my insti- 
tution indicates an 88 percent survival rate at 24 weeks gestation. 
These numbers will undoubtedly continue to improve over time. 

Beyond the argument of potential viability, many pro- choice or- 
ganizations and individuals assert that a woman should maintain 
control over that which is part of her own body, i.e., the autonomy 
argument. In this context, the physical position of the fetus with 
respect to the mother's body becomes relevant. 

However, once the fetus is outside of the woman's body, the au- 
tonomy argument is invalid. The intact D&X procedure involves lit- 
eral delivering the fetus so that only the head remains within the 
cervix. Based on my experience, I can tell you that if the fetal head 
remains in the cervix, insertion of scissors into the base of the scull 
is, by necessity, a blind procedure and consequently it is potentially 
hazardous. 

If, however, as I suspect, the head is out of the cervix, and in 
the vagina, that fetus is essentially delivered, because there is 
nothing left to hold that fetal head in. At this juncture, the fetus 
is merely inches from being delivered and obtaining full legal 
rights of personhood under the U.S. Constitution. 

What happens when, as must occasionally occur during the per- 
formance of an intact D&X, the fetal head inadvertently slips out 
of the mother, and a live infant is fully delivered? For this reason, 
many otherwise pro-choice individuals have found intact D&X too 
close to infanticide to ethically justify its continued use. 

In summary, the arguments for banning this procedure are based 
on maternal safety, fetal pain, and ethical considerations. I regret 
the necessity to support the development of legislation which will 
regulate medical care, because in general, that is not desirable. 
However, in this case, it is born out of the reluctance of the medical 
community to stand up for what is right. 

Mr. Chairman, I would like to ask that a 1998 Journal of the 
American Medical Association article that I authored in which I ex- 
pand on the subject of my testimony in front of you today be sub- 
mitted to the record. 

Mr. Chabot. Without objection. 

Dr. Neerhof. I thank you. 

Mr. Chabot. Thank you. 

[The prepared statement of Dr. Neerhof follows:] 

Prepared Statement of Dr. Mark G. Neerhof 

Mr. Chairman and committee members, Thank you for the opportunity to come 
and speak with you today. 

My name is Mark Neerhof. I am an associate professor of Obstetrics and Gyne- 
cology at Northwestern University Medical School. I am an attending physician in 
the Department of Obstetrics and Gynecology, Division of Maternal-Fetal Medicine 
at Evanston Northwestern Healthcare in Evanston, Illinois. I have been practicing 
Maternal-Fetal Medicine for 14 years. I am very familiar with fetal anomalies of all 
sorts, and am familiar with the options available for termination of pregnancy. I 
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have done many deliveries at the gestational ages where an intact D&X is per- 
formed, and as a consequence, I am very familiar with the mechanism of delivery, 
including at these early gestational ages. 

I came here today to express my support for a ban on intact D&X. I will divide 
my reasons into 3 categories: maternal, fetal, and ethical. 

Maternal Considerations 

There exist no credible studies on intact D&X that evaluate or attest its safety. 
The procedure is not recognized in medical textbooks. Intact D&X poses serious 
medical risks to the mother. Patients who undergo an intact D&X are at risk for 
the potential complications associated with any surgical mid-trimester termination, 
including hemorrhage, infection, and uterine perforation. However, intact D&X 
places these patients at increased risk of 2 additional complications. First, the risk 
of uterine rupture may be increased. An integral part of the D&X procedure is an 
internal podalic version, during which the physician instrumentally reaches into the 
uterus, grasps the fetus’ feet, and pulls the feet down into the cervix, thus con- 
verting the lie to a footling breech. The internal version carries risk of uterine rup- 
ture, abruption, amniotic fluid embolus, and trauma to the uterus. 

The second potential complication of intact D&X is the risk of iatrogenic lacera- 
tion and secondary hemorrhage. Following internal version and partial breech ex- 
traction, scissors are forced into the base of the fetal skull while it is lodged in the 
birth canal. This blind procedure risks maternal injury from laceration of the uterus 
or cervix by the scissors and could result in severe bleeding and the threat of shock 
or even maternal death. These risks have not been adequately quantified. 

None of these risks are medically necessary because other procedures are avail- 
able to physicians who deem it necessary to perform an abortion late in pregnancy. 
As ACOG policy states clearly, intact D&X is never the only procedure available. 
Some clinicians have considered intact D&X necessary when hydrocephalus is 
present. However, a hydrocephalic fetus could be aborted by first draining the ex- 
cess fluid from the fetal skull through ultrasound-guided cephalocentesis. Some phy- 
sicians who perform abortions have been concerned that a ban on late abortions 
would affect their ability to provide other abortion services. Because of the proposed 
changes in federal legislation, it is clear that only intact D&X would be banned. It 
is my opinion that this legislation will not affect the total number of terminations 
done in this country, it will simply eliminate one of the procedures by which termi- 
nation can be accomplished. 

Fetal Considerations 

Intact D&X is an extremely painful procedure for the fetus. The majority of intact 
D&X are performed on peri viable fetuses. Fetuses or newborns at these gestational 
ages are fully capable of experiencing pain. The scientific evidence supporting this 
is abundant. If one still has a question in one’s mind regarding this fact, one simply 
needs to visit a Neonatal Intensive Care Unit, and your remaining doubts will be 
short-lived. When infants of similar gestational ages are delivered, pain manage- 
ment is an important part of the care rendered to them in the intensive care nurs- 
ery. However, with intact D&X, pain management is not provided for the fetus, who 
is literally within inches of being delivered. Forcibly incising the cranium with a 
scissors and then suctioning out the intracranial contents is certainly excruciatingly 
painful. I happen to serve as chairman of the Institutional Animal Care and Use 
Committee at my hospital. I am well aware of the federal standard regulating the 
use of animals in research. It is beyond ironic that the pain management practiced 
for an intact D&X on a human fetus would not meet federal standards for the hu- 
mane care of animals used in medical research. The needlessly inhumane treatment 
of periviable fetuses argues against intact D&X as a means of pregnancy termi- 
nation. 

Ethical Considerations 

Intact D&X is most commonly performed between 20 and 24 weeks and thereby 
raises the question of the potential viability of the fetus. Recent unpublished data 
from my institution indicates an 88% survival rate at 24 weeks. These numbers will 
undoubtedly continue to improve over time. 

Beyond the argument of potential viability, many pro-choice organizations and in- 
dividuals assert that a woman should maintain control over that which is part of 
her own body (i.e., the autonomy argument). In this context, the physical position 
of the fetus with respect to the mother’s body becomes relevant. However, once the 
fetus is outside the woman’s body, the autonomy argument is invalid. The intact 
D&X procedure involves literally delivering the fetus so that only the head remains 
within the cervix. Based on my own experience, I can tell you that if the fetal head 
remains in the cervix, insertion of scissors into the base of the skull is, by necessity. 



10 


a blind procedure, and consequently, potentially hazardous. If, as I suspect, the 
head is out of the cervix and in the vagina, that fetus is essentially delivered be- 
cause there is nothing left to hold the fetal head in. At this juncture, the fetus is 
merely inches from being delivered and obtaining full legal rights of personhood 
under the US Constitution. What happens when, as must occasionally occur during 
the performance of an intact D&X, the fetal head inadvertently slips out of the 
mother and a live infant is fully delivered? For this reason, many otherwise pro- 
choice individuals have found intact D&X too close to infanticide to ethically justify 
its continued use. 

In summary, the arguments for banning this procedure are based on maternal 
safety, fetal pain, and ethical considerations. I regret the necessity to support the 
development of legislation which will regulate medical care because, in general, that 
is not desirable. However, in this case, it is born out of the reluctance of the medical 
community to stand up for what is right. 

Thank you for the opportunity to come and speak with you today. 

Mr. Chairman, I’d like to request that a 1998 Journal of the American Medical 
Association article that I authored, in which I expand upon the subject of my testi- 
mony in front of you today, be submitted to the record. 

Mr. Chabot. Mr. Heller, I am going to give you some additional 
time, because the doctor went over by about four minutes. And so 
it was about nine minutes all together. So I think it is fair to give 
you the same time, if you need it. 

STATEMENT OF SIMON HELLER, DIRECTOR, CENTER FOR 
REPRODUCTIVE RIGHTS 

Mr. Heller. I appreciate that. Well, I want to thank the Sub- 
committee for inviting me here to speak. Again, this is — I believe 
I was here last summer. My field of expertise is Constitutional law, 
specifically, the jurisprudence that the United States Supreme 
Court has developed with respect to abortion and contraception. 

Nevertheless, in the course of doing many cases involving abor- 
tion and contraception, I have become familiar with some of the 
medical information that exists in this area as well. From a legal 
standpoint, the bill you are considering today is flatly unconstitu- 
tional under a Supreme Court decision, Stenberg v. Carhart that 
was decided only three years ago. 

There has been no change in the composition of the Supreme 
Court. As Mr. Nadler pointed out. Justice O'Connor, the crucial 
fifth vote in deciding Stenberg v. Carhart, pointed out very clearly, 
precisely what States or Congress must do in order for a bill regu- 
lating abortion methods to pass constitutional muster. This bill 
does neither of the two things she specifically directed must be 
done. 

And I think the question one should ask oneself in considering 
this legislation, if one is perhaps still not decided on the question, 
is to imagine a Federal judge looking at this bill, and looking at 
the Supreme Court's decision in Stenberg v. Carhart, and deciding 
what the law of the land is. 

And is the law of the land going to be determined in the eyes 
of the Federal judge, or appellate judge or Supreme Court Justice 
by what the Supreme Court has said, or by slightly altered legisla- 
tive language with legislative findings that have — that are biased 
not on substantial evidence, but on hardly any evidence whatso- 
ever. 

I will come back to that briefly in a moment. The reasons that 
the bill is unconstitutional are pretty obvious. I mean, you just 
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read Stenberg v. Carhart, and it applies almost word for word to 
the bill. It is not limited to a single procedure. 

It talks about a single procedure, and Dr. Neerhof spoke about 
a single procedure in the beginning of the bill. But, then goes on 
to use different language in its operative language. 

Secondly, it has no health exception. I am really going to limit 
most of my comments to the second flaw, the lack of a health ex- 
ception, because this is where the bill goes on at length, putting 
forth so-called congressional flndings of fact in an effort to, I sup- 
pose, displace the facts that actually exist in the real world. But, 
the Supreme Court has already rejected these facts once, and it 
will do so again. Now, I will explain that in a moment. 

Much of the conversation here has been about Stenberg v. 
Carhart, and does this bill answer the objections the Supreme 
Court had? But that was not the only partial birth abortion case 
before the United States Supreme Court in the year 2000. In fact, 
there was another one from Wisconsin that was also in front of the 
Supreme Court. 

And let me tell you a little bit about that case. In that case, a 
Federal district judge in Wisconsin upheld Wisconsin's partial birth 
abortion law. That judge said, this law is constitutional. Why did 
the judge do that? 

Among other things, he said things like, and this was Judge 
Shabaz from the western district of Wisconsin, that the D&X proce- 
dure poses risks to women, he said there are no published, medi- 
cally-recognized studies comparing the risks of D&E to D&X. He 
testifled that major medical associations are reluctant to — he wrote 
that major medical associations are reluctant to endorse the D&X 
procedure. 

He concluded: In light of this substantial evidence, the Court 
concludes that partial birth abortion is never medically necessary 
to preserve the life or health of a woman, and abolition of the pro- 
cedure did not subject to women to materially greater health risks. 
Moreover, induction is safer than D&E and can be used in those 
rare pregnancies, et cetera. He reached the findings that this bill 
contains. 

The 7th Circuit heard the appeal. And by a 5-to-4 vote the 7th 
Circuit affirmed Judge Shabaz. Judge Easterbook, a noted conserv- 
ative jurist, repeated much of the district court's findings. The dis- 
trict court in the Wisconsin case concluded that the D&X procedure 
is never necessary from the perspective of the patient's health. 

And Judge Easterbook said that findings is not clearly erroneous, 
so we have to uphold it. What did the Supreme Court do? The Su- 
preme Court vacated the 7th Circuit's decision. The same — maybe 
the day after Carhart was decided, and on remand, the 7th Circuit 
unanimously, 9 to 0, said that the same Wisconsin statute they had 
upheld under these type of legislative — findings similar to these 
legislative findings was unconstitutional because it lacked a health 
exception and it was too broad. 

In other words, all of the judges of the 7th Circuit, Judge 
Easterbook, Judge Posner, noted conservative judges, all agreed 
that under the Supreme Court's decision in Carhart, despite facts 
found by a district court to the contrary, Wisconsin's law was un- 
constitutional. That is because the health exception is required as 
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a matter of law, and because there is sufficient, I guess, disagree- 
ment about the facts that neither Congress nor the States is free 
to legislate in this area. 

So the Supreme Court has already heard these facts. It has 
looked at them, and it has rejected them, despite the fact that the 
clearly erroneous law of course applied in the Wisconsin case as 
well. 

There is no room for play here. The Supreme Court has rejected 
the old versions of this bill that were used by Congress in Congres- 
sional bills that President Clinton vetoed, and has rejected these 
very legislative findings that Congress is now trying to slip past 
the Supreme Court. 

The honorable thing to do, when Congress disagrees with the Su- 
preme Court decision, is to propose an amendment to the United 
States Constitution, have it passed, I believe, by a two-thirds vote 
of Congress, and have it ratified by three-quarters of the States. 
This is not that. This is, as Mr. Nadler said, thumbing its nose at 
the Supreme Court. It should be rejected. In fact, it was rejected 
by the voters of three States who were actually asked to vote on 
whether they wanted such a law or not, in Maine, Washington and 
Colorado, the voters rejected this type of statute. So the only public 
opinion polls that count, the ones at the ballot box, have rejected 
this type of legislation. 

I urge the Committee to do so as well. Thank you. 

Mr. Chabot. Thank you. 

[The prepared statement of Mr. Heller follows:] 

Prepared Statement of Simon Heller 

Mr. Chairman: 

Thank you for giving me the opportunity to testify this afternoon. My name is 
Simon Heller. I acted as the lead trial attorney in the Stenberg v. Carhart Nebraska 
abortion ban case and had the privilege of arguing the case before the Supreme 
Court in April of 2000. 


I. INTRODUCTION 

H.R. 760 is not a ban on one clearly defined, late-term abortion method, as its 
proponents deceptively claim. Instead, it is an extreme measure that sacrifices wom- 
en’s health to further the ideological agenda of the anti-choice movement. It is 
therefore unconstitutional under controlling Supreme Court precedent. Since Roe v. 
Wade, 410 U.S. 113 (1973), the Supreme Court has consistently held that the right 
to privacy under our Constitution gives primacy to the pregnant woman’s health: 
she has the right to end a pregnancy that threatens her health. Roe, 410 U.S. at 
164, and she has the right to the safest method of ending the pregnancy. See 
Thornburgh v. ACOG, 476 U.S. 747, 768-69 (1986). H.R. 760, captioned as a ban 
on “partial-birth abortion,” is unconstitutional in that it suffers from precisely the 
two flaws identified by the United States Supreme Court in its recent decision strik- 
ing down Nebraska’s ban on “partial-birth abortion.” Stenberg v. Carhart, 530 U.S. 
914 (2000). In Carhart, the Court invalidated the Nebraska law for “at least two 
independent reasons”: 

First, the law lacks any exception “’for the preservation of the . . . health of 
the mother.” [Planned Parenthood v.] Casey, 505 U.S. [833 (2000)], at 879 (joint 
opinion of O’Connor, Kennedy, and Souter, JJ.). Second, it “imposes an undue 
burden on a woman’s ability” to choose a [dilation and evacuation] abortion, 
thereby unduly burdening the right to choose abortion itself. Id., at 874. 

Carhart, 530 U.S. at 930 (parallel citations omitted). Importantly, Justice O’Con- 
nor’s concurrence re-emphasized these very same constitutional infirmities. Carhart, 
530 U.S. at 947 (O’Connor, J., concurring). The sponsors of the bill seek to evade 
the Carhart ruling in two ways. Neither is successful. 
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II. H.R. 760 IMPOSES AN UNDUE BURDEN ON THE RIGHT TO CHOOSE ABORTION 

The Supreme Court found that the language of Nebraska’s statute was broad 
enough to prohibit the dilation and evacuation [“D&E”] method of performing an 
abortion. Because D&E is the most commonly used method in the second trimester 
of pregnancy, a law that bans that method is tantamount to a ban on second-tri- 
mester abortions. Abortion bans have been unconstitutional since Roe v. Wade was 
decided nearly thirty years ago.^ 

The sponsors of H.R. 760 have altered the definition of “partial-birth abortion,” 
which is not a medical term, but instead a propaganda term designed to inflame 
public opinion against all abortions. Yet this alteration still does not result in a pro- 
hibition on a narrowly circumscribed category of abortion techniques. Instead, just 
like the lan^age of Nebraska’s statute, it could still prohibit many pre-viability 
abortions using the D&E method, of which the specific technique described in the 
first paragraph of the bill’s findings is simply one type.^ In fact, the prohibitory lan- 
guage of the bill is quite plainly broader than the abortion technique described in 
paragraph one of the bill’s “findings.” Compare H.R. 760 §2, fl (describing breech 
presentation technique) with §3, ch. 74 § 1531(b)(1)(A) (prohibiting both breech and 
cephalic presentation techniques). The bill perpetuates the problem of Nebraska’s 
law: it uses language which sweeps more broadly than the single technique de- 
scribed in the “findings” by the sponsors. 

III. H.R. 760 WILL HARM WOMEN’S HEALTH 

The sponsors have simply put forward the bald assertion that, contrary to the Su- 
preme Court’s holding in Carhart,^ no health exception is necessary in their bill be- 
cause the technique described in paragraph one of the bill’s findings is never medi- 
cally necessary and is actually harmful to women’s health.^ Both assertions are, 
however, false. It is thus of little moment that the sponsors seek to label these par- 
ticular false statements as “Congressional findings.” Whatever deference the Judici- 
ary may owe to Congressional findings, no deference is due where the findings are 
demonstrably false. As Justice Thomas has written: 

We know of no support . . . for the proposition that if the constitutionality of 
a statute depends in part on the existence of certain facts, a court may not re- 
view [Congress’s] judgment that the facts exist. If [Congress] could make a stat- 


^The Supreme Court’s abortion jurisprudence has also consistently recognized that only two 
government interests — the interest in the potential life of the fetus and the interest in the 
health of the pregnant woman — can justify restrictions on abortion. Since a ban on some abor- 
tion methods simply steers women towards other abortion methods, such a ban does not serve 
the interest in potential life. Because the ban contained in H.R. 760 also does not promote wom- 
en’s health, several eminent judges have questioned whether such a ban even passes muster 
under the most deferential form of judicial review, often called rational basis review. For exam- 
ple, then Chief Judge Posner of the United States Court of Appeals for the Seventh Circuit 
wrote: “Even if the standard for judicial review of state abortion laws challenged under the due 
process clause of the Fourteenth Amendment were merely that of rational relation to a legiti- 
mate state interest, Wisconsin’s partial birth statute would be in trouble. Not because states 
do not have legitimate interests in the regulation of abortion, especially late-term abortions, but 
because the Wisconsin statute does not seem rationally related to any of those interests, and 
in particular to the interest of preservation of fetal life “ Planned Parenthood of Wisconsin v. 
Doyle, 162 F.3d 463, 470 (7th Cir. 1998). Similarly, Justice Stevens wrote that he could not un- 
derstand “how a State has any legitimate interest in requiring a doctor to follow any procedure 
other than the one that he or she reasonably believes will best protect the woman in her exer- 
cise of this constitutional liberty [to choose abortion].” 530 U.S. at 946 (Stevens, J., concurring). 

2 The sponsors could have, but did not, use more specific language quoted approvingly by Jus- 
tice O’Connor in her concurrence in Carhart, namely language used in state statutes which Jus- 
tice O’Connor believed applied only to a narrowly defined abortion technique. See 530 U.S. at 
950 (O’Connor, J., concurring) (quoting Kansas, Montana and Utah statutes at length). Indeed, 
the sponsors do not even consistently describe the same technique within the findings. Compare 
Finding 'll (partial-birth abortion involves delivery until “only the head remains in the womb”) 
with Finding '1114(A) (partial-birth abortion involves conversion to a footling breech presentation) 
and Finding 14(J) (partial-birth abortion involves delivery of “all but the head, out of the 
womb”). 

3 And contrary to Justice O’Connor’s concurrence: “First, the Nebraska statute is inconsistent 
with Casey because it lacks an exception for those instances when the banned procedure is nec- 
essary to preserve the health of the mother.” 530 U.S. at 947. 

^Of course, any physician who knowingly (or even negligently) performed an abortion using 
an unsafe method (e.g., using non-sterile instruments) would be both civilly liable for mal- 
practice and subject to professional discipline in most states. Significant questions are raised 
under the Fifth Amendment’s equal protection component by a Congressional effort to target 
one area of medicine, namely abortion care, for federal criminal regulation when all medical care 
is already extensively regulated by the States. Indeed, surgical abortion is among the safest sur- 
gical procedures performed in the United States. 
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ute constitutional simply by “finding” that black is white or freedom, slavery, 
judicial review would be an elaborate farce. At least since Marhury v. Madison, 
5 U.S. (1 Cranch) 137, 2 L.Ed. 60 (1803), that has not been the law. 

Lamprecht v. FCC, 958 F.2d 382, 392 n.2 (D.C. Cir. 1992) (per Thomas, Circuit Jus- 
tice). 

“Medically necessary,” in the case of abortion, has two distinct meanings: whether 
the abortion itself is medically necessary, and whether a particular method of abor- 
tion is medically necessary. The sponsors intentionally conflate the two meanings, 
even though only the latter meaning is relevant in the case of an ban on abortion 
methods. Thus, for example, paragraph 14(E) of the findings asserts that the physi- 
cian “credited with developing the partial-birth abortion procedure” “has never en- 
countered a situation where a partial-birth abortion was medically necessary to 
achieve the desired outcomee . . .” (Paragraph 14(D) similarly mischaracterizes and 
misconstrues Dr. Carhart’s testimony.) Of course, as with other medical treatments, 
a pregnant woman and her physician typically choose from among a few alternative 
techniques to end the pregnancy. But one technique may be the safest and most 
medically appropriate technique. The bill removes the determination of which tech- 
nique is the safest and most appropriate from the hands of physicians and patients 
and places it in the hands of federal prosecutors. 

But the Supreme Court has removed this medical determination from the political 
arena. As the Court stated in Carhart, “[we have] made clear that a State may pro- 
mote but not endanger a woman’s health when it regulates the methods of abor- 
tion.” 530 U.S. at 931 (citing Thornburgh v. American College of Obstetricians and 
Gynecologists, 476 U.S. 747, 768-69 (1986); Colautti v. Franklin, 439 U.S. 379, 400 
(1979); Planned Parenthood v. Danforth, 428 U.S. 52, 76-79 (1976); Doe v. Bolton, 
410 U.S. 179, 197 (1973)). The sponsors of H.R. 760 assert in their findings that 
the abortion techniques they are prohibiting are not only “unnecessary to preserve 
the health of the mother, but in fact pose[] serious risks to the long-term health of 
women and in some circumstances, their lives.” § 2 (“Findings”), ][2.^ As is very clear 
from the factual record not only in the Carhart case itself, but in many other cases 
challenging partial-birth abortion bans, there is, at a minimum, significant evidence 
that no technique banned by H.R. 760 is harmful to women. 

Instead, there is significant evidence that one technique banned by H.R. 760, 
called dilation and extraction (D&X) by the Supreme Court, see Carhart, 530 U.S. 
at 927, is in fact the safest and best abortion technique in some cases. Thus, though 
acknowledging the lack of statistical studies comparing the safety of the D&X tech- 
nique with other abortion methods, federal judges reviewing statutes from the fol- 
lowing states made the following factual determinations about the D&X technique 
based on testimony both favoring and disfavoring the D&X technique: 

Arizona: The D&X method is one of several “safe, medically acceptable abor- 
tion methods in the second-trimester.” Planned Parenthood v. Woods, 982 F. 
Supp. 1369, 1376 (D. Ariz. 1997) (Bilby, J., appointed by President Carter). 

Illinois: “[D&X] reduces the risk of retained tissue and reduces the risk 
of uterine perforation and cervical laceration because the procedure re- 
quires less instrumentation in the uterus. [It] may also result in less blood 
loss and less trauma for some patients and may take less operating time.” 
Hope Clinic v. Ryan, 995 F. Supp. 847, 852 (N.D. 111. 1998) (Korcoras, J., appointed 
by President Carter). 

New Jersey: “The intact dilatation and extraction, or intact D&X, has not 
been the subject of clinical trials or peer-reviewed studies and, as a result, 
there are no valid statistics on its safety. As its ’elements are part of estab- 
lished obstetric techniques,’ the procedure may be presumed to pose simi- 
lar risks of cervical laceration and uterine perforation. However, because 
the procedure requires less instrumentation, it may pose a lesser risk. 
Moreover, the intact D&X may be particularly helpful where an intact fetus 
is desirable for diagnostic purposes.” Planned Parenthood of Central New Jer- 


5 The more detailed “findings” on the harm of “partial-birth abortion” to women are at best 
opaque, and at worst misleading and false. Paragraph 14(A) of the findings purports to list risks 
of “partial-birth abortion,” but does not quantify those risks or compare them in any meaningful 
way to the risks of abortion methods (like hysterotomy which involves abdominal rather than 
vaginal removal of the fetus) that are clearly permitted under the bill, or to the risks of carrying 
a pregnancy to term. Paragraph 14(B) seems to focus on the lack of controlled studies of “par- 
tial-birth abortion,” but the lack of studies does not prove that any technique is not safe, it sim- 
ply leaves the question open. Paragraph 14(C) tendentiously cites an unnamed medical associa- 
tion’s views, but fails to disclose that the medical organization specializing in reproductive 
health care for women, ACOG, disagrees with these views. 
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sey V. Verneiro, 41 F. Supp. 2d 478, 484-85 (D.N.J. 1998) (Thompson, C.J., appointed 
by President Carter) (citation to AC)OG Statement on Intact D&X omitted). 

Ohio: “[T]his Court finds that use of the D&X procedure in the late second 
trimester appears to pose less of a risk to maternal health than does the 
D&E procedure, because it is less invasive — that is, it does not require 
sharp instruments to be inserted into the uterus with the same frequency 
or extent — and does not pose the same degree of risk of uterine and cer- 
vical lacerations . . . [TJhe D&X procedure appears to have the potential 
of being a safer procedure than all other available abortion 
procedures . . Women’s Medical Professional Corp. v. Voinovich, 911 F. Supp. 
1051, 1070 (S.D. Ohio 1995) (Rice, J., appointed by President Carter). 

Rhode Island: “Doctors have not done statistical studies as to the relative 
risk of a D&X, although the doctors testified that it was equal to or less 
than the risk of a D&E.” Rhode Island Medical Society v. Whitehouse, 66 F. Supp. 
2d 288, 298 (D.R.I. 1999) (Lagueux, C.J., appointed by President Reagan). 

Virginia: “When the relative safety of the D&E is compared to the D&X, 
there is evidence that the D&X (which is but a type of D&E . . .) has many 
advantages from a safety perspective. . . . For some women, then, the D&X 
may be the safest procedure.” Richmond Medical Center for Women v. Gilmore, 
55 F. Supp. 2d 441, 491 (E.D. Va. 1999) (Payne, J., appointed by President Bush) 
(citations to the trial record omitted). 

Wisconsin: “The D&X procedure is a variant of D&E designed to avoid 
both labor and the occasional failures of induction as a method of aborting 
the fetus, while also avoiding the potential complications of a D&E. For 
some women, it may be the safest procedure. So at least the plaintiff physi- 
cians believe, and these beliefs are detailed in affidavits submitted in the 
district court. This is also the opinion of the most reputable medical authorities 
in the United States to have addressed the issue: the American Medical Association 
and the American College of Obstetricians and Gynecologists.” Planned Parenthood 
of Wisconsin v. Doyle, 162 F.3d 463, 467-468 (7th Cir. 1998) (per Posner, C.J., ap- 
pointed by President Reagan, joined by Rovner, J., appointed by President Bush) 
(emphasis added). 

Perhaps most importantly, the Supreme Court held that the absence of medical 
consensus about the safety or benefits of a particular abortion technique does not 
authorize the government to ban the technique: “Where a significant body of med- 
ical opinion believes a procedure may bring with it greater safety for some patients 
and explains the medical reasons supporting that view,” 530 U.S. at 937, neither 
Congress nor the States may ban the procedure. H.R. 760 directly contravenes this 
legal holding by choosing one side in the medical debate about abortion methods via 
the device of (Congressional findings. Yet this is a debate the Supreme Court has 
required the government to stay out of. 

IV. THE BILL THREATENS THE SEPARATION OF POWERS 

The bill also presents a greater threat to our constitutional system of government. 
Where constitutional rights are at stake, the Judiciary conducts its own independent 
review of the facts. See, e.g., Landmark Communications, Inc. v. Virginia, 435 U.S. 
829, 843-44 (1978). Even where constitutional rights are not at stake, the Court has 
recently viewed with skepticism Congressional findings purportedly supporting its 
exercise of powers under Article I or Section 5 of the Fourteenth Amendment. See, 
e.g., United States v. Morrison, 529 U.S. 598, 614 (2000). Here, the sponsors assert 
that factual findings made by the Judiciary can be, in essence, set aside by contrary 
Congressional findings. Under this novel regime. Congress could have overturned 
Brown v. Board of Education by “finding” that racially separate schools were, in fact 
“equal,” or could, in line with this bill’s approach, ban all D&E abortions by “find- 
ing” that all D&E procedures were unsafe and that, contrary to actual fact, D&E’s 
were rarely performed. Ultimately, Congressional findings that seek to defy the Su- 
preme Court and the function of the federal courts as triers of facts will not only 
threaten the independence of the Judiciary, but undermine the value of Congres- 
sional findings in other contexts where such findings may, unlike in this bill, actu- 
ally be a legitimate and appropriate exercise of Congressional power. 

Congressional attempts to overturn Supreme Court precedents have always failed. 
For example. Congress passed the Religious Freedom Restoration Act (RFRA) in re- 
sponse to an earlier Supreme Court decision. Employment Div., Dept, of Human Re- 
sources of Oregon v. Smith, 494 U.S. 872 (1990) (holding that neutral, generally ap- 
plicable laws may be applied to religious practices even when not supported by a 
compelling state interest). Congress held separate hearings to assess the issues and 
made independent findings, prior to enacting the law. In striking down RFRA, the 
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Supreme Court held that Congress “has been given the power ’to enforce/ not the 
power to determine what constitutes a constitutional violation.” City of Boerne v. 
Flores, 521 U.S. 507, 519 (1997). The Court further held that “The power to inter- 
pret the Constitution in a case or controversy remains in the Judiciary,” id. at 524, 
and “RFRA contradicts vital principles necessary to maintain separation of powers 
and the federal balance.” Id. at 536. 

Similarly, Congress attempted to overturn the Supreme Court’s Miranda require- 
ments by enacting a new “voluntariness” standard in their place. In Dickerson v. 
United States, 530 U.S. 428, 435-36 (2000), the Supreme Court reviewed the law, 
and in striking it down held that 'Miranda, being a constitutional decision of this 
Court, may not be in effect overruled by an Act of Congress,” id. at 432, and “Con- 
gress may not legislatively supersede our decisions interpreting and appl3dng the 
Constitution.” Id. at 437. 

Here, again. Congress is attempting to overturn Supreme Court constitutional 
precedent by enacting a law that fails to adhere to the precedent. As in these cases. 
Congress has overstepped its bounds - the bill does not pass constitutional muster. 

V. CONCLUSION 

The Supreme Court’s decision in Stenberg v. Carhart is clear: even a specific, nar- 
rowly worded ban on the D&X abortion technique must contain a health exception 
because significant evidence supports the likelihood that the D&X technique is the 
safest technique in some cases. Carhart also re-affirms that a ban on commonly 
used abortion methods cannot masquerade as a prohibition on a specific technique, 
for such a ban imposes an undue burden. This decision is in keeping with the Su- 
preme Court’s long-held principle that the health of the pregnant woman must be 
protected when government regulates abortion, and that government must respect 
the reasonable medical judgment of physicians and their women patients. Congress 
would do well to heed the Supreme Court’s pronouncement by rejecting this bill. 

Mr. Chabot. Professor Bradley. 

STATEMENT OF GERARD V. BRADLEY, PROFESSOR OF LAW, 
UNIVERSITY OF NOTRE DAME 

Mr. Bradley. I thank the Members of the Subcommittee. Thank 
you for this opportunity to address the constitutionality of H.R. 
760, especially in light of the decision of the Court in Stenberg v. 
Carhart. 

My written testimony addresses several issues, but in these brief 
opening remarks, I will limit myself to what I take to be the most 
important Constitutional question, the question about a health ex- 
ception and medical necessity. 

H.R. 760 says that medical necessity is a question of fact. H.R. 
760 says that the fact is, there are no cases of medical necessity 
for D&X abortion, hence, there is no need for a health exception in 
the bill. 

The Carhart Court also said that medical necessity is ‘‘a factual 
question,’’ not a question of law, which was the matter, by the way, 
in the Boerne case, and it was the Freedom of Restoration Act that 
Representative Nadler referred to. There was a dispute there be- 
tween Congress and the court, really about the meaning of the free 
exercise clause. That is not this situation. 

And it was also not a case in Stenberg v. Carhart of legal charac- 
terization of facts, nor did the Court say it was a question a mix 
of law and fact. Now, the Supreme Court implicitly conceded, in my 
view, in Carhart, that if it is true, that there are no factual cases 
of medical necessity, there is no need for a health exception in the 
law. 

So what is the problem? Well, the Carhart Court surely does not 
say, as does H.R. 760, that there are no cases of medical necessity. 
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On the other hand, the Carhart Court does not contraindicate H.R. 
760. 

For in my view, the Carhart opinion does not say, the Carhart 
majority, does not assert, that there are cases of medical necessity. 
But, what does the Carhart majority opinion say? It seems to me 
that the majority statements on this matter can be divided up into 
basically two groups, two different types, two kinds. 

The first kind: The Carhart Court says, in so many words, the 
district court found that there are cases of medical necessity, and 
the record supports that finding. But this type of statement pre- 
sents no constitutional problem, no constitutional impediment to 
H.R. 760. For saying that the record in a particular trial supports 
a verdict is not at all to say that the verdict is true, or even that 
a reviewing court would have reached the same verdict on the 
same record. 

And we all know of cases of a record in a criminal trial which 
could well support, in fact, does well support, a judgment of convic- 
tion, even for an entirely innocent person. The fact is, an appellate 
court does not view the fact of the matter head on, sort of in real 
life in real time, without restriction, and in light of all the relevant 
research. 

The Supreme Court in Carhart viewed the fact of the matter as 
if through a glass darkly. Appellate courts, including the Supreme 
Court in Carhart, is encumbered by the record below, and by a 
whole complex of assumptions, presumptions and legal rules gov- 
erning the relationship between superior and inferior courts; all 
matters peculiar to judicial proceedings. 

As the Supreme Court has often said. Congress is free of these 
peculiar judicial constrains, and for that reason, among others. 
Congress, the Supreme Court has often said, is a superior fact find- 
er. 

Now, the second type of statement in Carhart. Second type of 
statement is, in so many words, some medical authorities, the 
Court says substantial at one point, significant at another point, 
but the Court says, some medical authorities say there are cases 
of medical necessity and Nebraska has not demonstrated that they 
are wrong. Some voices say there are such cases, and the Court is 
unable or not in a position to say that they are wrong. 

But this too is not a constitutional impediment to voting in favor 
of the H.R. 760. For the Court did not say that these authorities 
are right. The Court did not say that, in fact, there are cases of 
medical necessity. H.R. 760 obviously holds that these voices are 
mistaken, that there are no cases of medical necessity. 

And what Nebraska failed to demonstrate in 1997, may well be 
shown to the satisfaction of Congress in 2003. The Supreme Court 
said that the question of medical necessity was uncertain. A confes- 
sion, in my view, I think, that it just did not know what the fact 
of the matter truly was. But, the Court did not say that is a ques- 
tion that can't be answered or that is a matter to which the answer 
can never be known. H.R. 760 contains Congress's answer to the 
factual question, the factual question which I submit the Court was 
not in a position to answer in Stenberg v. Carhart. 

Mr. Chabot. Thank you very much. 

[The prepared statement of Mr. Bradley follows:] 
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Prepared Statement of Gerard V. Bradley 

I am grateful to the Subcommittee for this opportunity to provide an opinion on 
the constitutionality of HR 760, especially in light of the Supreme Court’s decision 
in Stenberg v. Carhart. 


I. ENUMERATED POWERS 

The first question about the Constitution and this — or any — act of Congress is not 
about limits, such as might be found in Roe v. Wade, Casey v. Planned Parenthood, 
and Stenberg v. Carhart. The first question is whether the proposed legislation is 
within an enumerated congressional power, powers granted by the people and listed 
(chiefly) in Article I of the Constitution. Our national government does not possess 
general, much less unlimited, lawmaking authority; in our federal system the states 
possess general police power, understood as an undifferentiated authority to care for 
the whole common good of political society. Given this federal structure, the first 
question is always: is this bill within the power Congress has chosen to exercise, 
as that power has been authoritatively interpreted by the Supreme Court? 

Congress intends HR 760 to be an exercise of its power over “commerce . . . 
among the several states.” U.S. Const, art I, sec. 8. The scope of this interstate com- 
merce power has been reduced somewhat by recent decisions of the Supreme Court 
in U.S. V. Lopez, 514 U.S. 549 (1995)) and U.S. v. Morrison 529 U.S. 598 (2000). But 
HR 760 is surely within the commerce power; this bill includes a jurisdictional ele- 
ment of the sort which, Lopez and Morrison suggest, satisfies constitutional require- 
ments. See 529 U.S. at 613, relying upon Lopez. 

An element of every prosecution (or civil suit) under HR 760 is that the partial- 
birth abortion be performed by a physician “in or affecting interstate or foreign com- 
merce.” In each case the federal prosecutor (or plaintiffs attorney) must establish 
a connection between the particular act being prosecuted (or sued upon), and inter- 
state commerce. Proof of this element, like all the elements of a criminal offense, 
must satisfy a jury beyond a reasonable doubt. HR 760 wisely leaves the question 
of sufficient proof of this “effect” to trial courts charging juries and deciding post- 
verdict motions, and to appellate courts. We can speculate, though, that the element 
would be proved by evidence that a patient communicated from out-of-state with an 
abortion provider, and subsequently crossed state lines to procure the abortion. 

I turn to the question of applicable limits arising from the Supreme Court’s abor- 
tion cases, most pertinently Carhart. 

II. D&E, D&X AND “undue BURDEN” 

The Supreme Court in Carhart gave two reasons for concluding that Nebraska’s 
partial-birth abortion ban violated the Constitution. One was that the ban placed 
an “undue burden” upon some women’s abortion liberty. Why? Because the Ne- 
braska statute’s definition covered not only the prohibited D&X procedure, but some 
permitted D&E procedures, too. In the Court’s words: “[UJsing this law some 
present prosecutors and future Attorneys General may choose to pursue physicians 
who use D&E procedures, the most commonly used method for performing 
previability second trimester abortions. All those who perform abortion procedures 
using that method must fear prosecution, conviction, and imprisonment. The result 
is an undue burden upon a woman’s right to make an abortion decision.” 

The problem in Carhart was shoddy legislative draftsmanship. Nebraska’s draft- 
ers aimed at D&X and carelessly hit D&E too. Nowhere did the Carhart Court sug- 
gest that the fatal indeterminacy and overlap were features of medical reality. In 
reality D&X is not a vague, uncertain thing, such as (to use some standard legal 
examples) “unreasonable noise” or “due diligence” or “harmful effects” are vague. 
Those phrases may well convey a core of settled, easy applications. But they also 
point to gray, contested areas of uncertain application. These vague terms could be 
applied to many doubtful or borderline cases; persons of good faith trying to conform 
their conduct to law may not know which side of the line they tread. A boom box 
on a subway may make “unreasonable noise.” Maybe not. Is it too loud on a beach? 
At the park? Who is to say? What is a music lover to do? 

D&X is surely not an ambiguous term, pointing more or less equally to two sepa- 
rate procedures. “USC” is ambiguous, for it could refer to the University of Southern 
California, or to the University of South Carolina. D&X points to an unmistakable, 
distinct medical procedure. 

If partial-birth abortion blended into and was often indistinguishable from D&E 
(or any other permitted procedure), even the best drafters might not be able to draw 
a line clear enough to surmount the “undue burden” hurdle of Carhart. But D&X 
is distinguishable; the definition in HR 760 reliably separates it from D&E. 
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The Carhart Court implicitly assumed that D&X is a distinct, readily identifiable 
procedure, distinguishable from D&E. This assumption is evident in Carharfs dis- 
cussion of D&X and its benefits compared to D&E abortions. How could Supreme 
Court Justices intelligently weigh the question of health risks and benefits of two 
medical procedures, unless the procedures were different, did not overlap, and were 
not confused by, or confusing to, medical practitioners and researchers? How could 
anyone? 

In other words: no intelligent discussion of the central question before this com- 
mittee — the necessity of a “health” exception to any law prohibiting D&X abor- 
tions — is possible, save by supposing that D&X can be reliably and systematically 
distinguished from other abortion procedures. One cannot debate which is the better 
football team — USC or UCLA — save by knowing that they are two different schools, 
albeit both in the California public system, and possessed of similar-sounding acro- 
nyms. Again: were not those who perform and study the effects of abortion able to 
know what is, and what is not, a D&X procedure it would be impossible to state 
firmly that D&X is safe, or safer, or safest, compared to other procedures. But this 
is precisely the position of those who oppose HR 760. 

What was shoddy about the Nebraska law? Its use of the phrase “substantial por- 
tion” of a living unborn child. Because a D&E procedure may commonly involve 
pulling from the birth canal a limb or extremity — the Court referred repeatedly to 
“arm and a leg” and, at one telling point, “as small a portion as a foot” — Nebraska 
caught some (many?) D&E procedures in its D&X net. 

HR 760 avoids entirely the asserted defects of the Nebraska law. This bill’s defini- 
tion of the prohibited procedure — most pointedly, delivery of “the entire fetal head” 
or, in the case of breech delivery, “any part of the fetal trunk past the naval” — over- 
comes the vagueness and uncertain application of the analogous Nebraska lan- 
guage — “substantial portion” of the unborn child. No abortion doctor could confuse 
what it prohibited by HR 760, and a D&E abortion. 

The Carhart majority all but conceded that a statute drafted as is HR 760 would 
pass constitutional muster under the “undue burden” analysis. The Nebraska Attor- 
ney General urged the Court to read “substantial portion” to mean “the child up to 
the head.” The Court said that such a reading — treating the statute as if it said, 
“the child up to the head” — would reliably distinguish D&X from D&E, where “the 
physician introduces into the birth canal a fetal arm or leg.” But, the Carhart ma- 
jority rejected the Attorney General’s limiting instruction because it conflicted with 
the statutory definition — “substantial portion.” The Court nonetheless said: “We are 
aware that adopting the Attorney General’s interpretation might avoid the constitu- 
tional problem.” 

HR 760 actually does say, “the entire fetal head is outside the body of the moth- 
er.” 


III. A “health” exception 

The most controverted feature of HR 760 is the absence of a “health” exception, 
the second ground of the Carhart opinion. Since there is no doubt that Roe and suc- 
ceeding cases generally require a “health” exception, the constitutionality of HR 760 
depends upon its superfluity: if a D&X is never necessary to preserve a woman’s 
health, then the absence of a “health” exception is constitutionally unobjectionable. 

HR 760 recites Congress’s relevant finding of fact: D&X is never necessary to pre- 
serve a woman’s health. 

I possess no special competence or expertise to judge the truth of this assertion. 
My competence permits me to address, however, a related and, I think, important 
constitutional question: for any member of Congress who judges the assertion to be 
supported by the evidence and the best conclusion available, is there some reason 
arising in Roe, Carhart or any place else in constitutional law why that member 
should hesitate to vote for HR 760? 

My answer is no. 

Effectively the same question is found paragraph (8) of the Findings part of HR 
760. It says that “under well-settled Supreme Court jurisprudence, the United 
States Congress is not bound to accept the same factual findings that the Supreme 
Court was bound to accept in Carhart under the ‘clearly erroneous’ standard. Rath- 
er, the United States Congress is entitled to reach its own factual findings — findings 
that the Supreme Court accords great deference — and to enact legislation based 
upon these findings so long as it seeks to pursue a legitimate interest that is within 
the scope of the Constitution, and draws reasonable inferences based upon substan- 
tial evidence” I judge this to be an accurate statement of the law. 

Since there appears to be no doubt that Congress is pursuing a legitimate inter- 
est, is basing its judgments upon substantial evidence, and that as a general matter 
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the Supreme Court accords great deference to Congressional fact-finding (the find- 
ings portion of HR 760 contains ample citation to the cases), I turn to what to the 
heart of the controversy over the proffered factual finding: whether it runs afoul of 
the Court’s opinion in Carhart. 

I think it does not. 

The most pertinent passage of Carhart is this: Nebraska “fails to demonstrate 
that banning D&X without a health exception may not create significant health 
risks for women because the record shows that significant medical authority supports 
the proposition that in some circumstances, D&X would he the safest procedure'' 
[emphasis added] 

The question about HR 760 is, then, whether the proffered Congressional find- 
ing — that D&X is never medically indicated for a woman’s health — is neutralized, 
or rendered inoperative, or is somehow in conflict with the quoted passage from 
Carhart. My answer is, again no. 

Why? 

My reasoning includes four important preliminary points. First. With HR 760 we 
are in no way talking about a Congressional power to preclude independent judicial 
evaluation of the facts. We are talking about the appropriate level of judicial def- 
erence to congressional fact finding, not about judicial abdication. 

Second. With HR 760 we are not talking about Congress dictating to the Court 
what that appropriate level is, or should be. That matter is left to the Court. We 
are talking about the Court’s doctrines about deference, not about a congressional 
putsch. 

Third. The alleged conflict is about a question of simple fact, colored by profes- 
sional medical judgment: are there cases of medical necessity? The “conflict” here 
is thus radically unlike the conflict in, for example. City of Boerne v. Flores, the 
1995 Supreme Court decision invalidating the Religious Freedom Restoration Act. 
There the conflict was about the law of the Constitution, pure and simple. Congress 
aimed in RFRA to reverse a prior judicial interpretation of the Free Exercise 
Clause, namely, the holding in Employment Division v. Smith. 

HR 760 is not nearly so audacious as RFRA. HR 760 rewrites no law and aims 
at no novel interpretation of the Constitution. A Boerne situation here would be if 
Congress asserted in HR 760 that the Court misinterpreted the Constitution in Roe. 
We would have Boerne here if Congress asserted, for example, that no health excep- 
tion was required by the Constitution. Instead, Congress says in HR 760 that non 
is required by the facts. 

HR 760 is not a case like Brown v. Board of Education, either. There is indeed 
a sense in which the Brown Court invalidated the “separate but equal” doctrine 
upon factual considerations, insofar as the inhibiting psychological effects of seg- 
regation upon black children’s learning amount to a “fact.” But Brown is unlike this 
situation for two reasons. One is that, even if the Brown psychological findings are 
“facts” which, at least in theory. Congress could have judged differently, the critical 
part of Brown was not the raw fact of the matter. It was the Court’s legal character- 
ization of those facts as unconstitutional inequality. Besides, if Congress could have 
revised Brown by visiting the factual question, the fault lies not with the doctrine 
of Congressional ascendancy over fact-finding — which is solidly supported by prece- 
dent and prudential considerations — ^but with the Brown Court, which chose to 
stake its holding, not on the sure high terrain of moral principle, but in the prosaic 
and slippery ground of psychological testing. 

Fourth. Nothing in the relevant Supreme Court precedents suggests that the 
question at issue here — medical necessity, if any, for D&X abortion — is beyond the 
ordinary competence of Congress. Nothing in the cases suggests that the Court 
would, or should, deviate from its ususal standard of according great deference to 
a Congressional finding. The grounds for that deference were stated with 
unsurpassable clarity by Archibald Cox, in a classic law review article: 

The greater number of members [of a legislature] and their varied backgrounds 
and experience make it virtually certain that the typical legislature will com- 
mand wider knowledge and keener appreciation of current social and economic 
conditions than will the typical court. The legislative committee, especially 
when armed with able counsel and the power of subpoena, is better equipped 
to develop the relevant data. Courts have always found it hard to develop the 
background facts in constitutional cases. Judicial notice often means only intui- 
tion or prejudice. Occasionally, special masters have been appointed to make 
elaborate studies of economic conditions, as where a particular industry has 
been subjected to novel legislation. A court may hear expert witnesses, but they 
are seldom more than special pleaders. 
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A. Cox, The Role of Congress in Constitutional Determinations, 40 U. Cinn. L. Rev. 
199 (1971). 


IV. CONGRESS AND COURT IN CONFLICT? 

HR 760 finds that there is no medical necessity for a D&X abortion. Does this 
finding conflict with what the Supreme Court says in Carhartl There are no expres- 
sions in Carhart which clearly show that the Court, speaking in its own voice, eval- 
uated the factual question head on, all things considered, and rendered a de novo 
judgment of its own. The expressions are all suggestive of a more limited, refracted 
and conditional judgment. Some examples: “In sum, Nebraska has not convinced us 
that a health exception is never necessary to preserve the health of the woman.” 
“The upshot is a District Court finding that D&X significantly obviates health risks 
in certain circumstances, a highly plausible record-based explanation of why that 
might be so. . . . ” See also the expression quoted earlier in this testimony on this 
record Nebraska has not demonstrated the truth of its assertion that there are no 
cases of medical necessity. 

These expressions can be read in two slightly different ways. But on neither read- 
ing does HR 760 conflict with Carhart. 

On one reading of Carhart, the Supreme Court asserted no judgment of its own 
about medical necessity. On this first reading, the Supreme Court left undisturbed 
the lower court’s conclusions because they were not “clearly erroneous.” Findings 
which are not “clearly erroneous,” however, could be false. On this reading the Su- 
preme Court could actually agree with HR 760 that there are no cases of medical 
necessity. On this view, by enacting HR 760 Congress would be presenting the Su- 
preme (5ourt a welcome opportunity to implement its — the Court’s — judgment that 
there are no cases of medical necessity, a judgment stifled by the incorrect though 
plausible findings of the District Court. 

On this first reading, Carhart is no impediment whatsoever to Congressional fact- 
finding, save that which presupposes a single District Court judge can bind, for all 
time, the great coordinate branches of government on a question of fact. One sorely 
hopes that such questions cannot be settled by who wins the race to the courthouse, 
and on the luck of the judicial draw on race day. 

The second possible reading of Carhart is this: the Supreme Court itself is heard 
to judge the record. On this reading the high Court would be saying: we (along with 
the District court) do not think Nebraska has made its case, as far as proof in this 
record goes. This reading of Carhart is not in conflict with HR 760. 

The Carhart Court was inescapably limited to opining upon the record compiled 
below. That a judicial proceeding suffered all the limitations and comparative dis- 
advantages identified by Archibald Cox. Cox’s caution about “special pleader” ex- 
perts is perhaps most noteworthy: it would be difficult to overstate the role of one 
man’s “expert” testimony in the compilation of that record — the defendant. Dr. 
Leroy Carhart. The Supreme Court expressed its judgment most tellingly: “the find- 
ings and evidence support Dr. Carhart.” 

Those findings were, moreover, about Dr. Carhart: “The District Court concluded,” 
said the Supreme Court, “that ‘the evidence is both clear and convincing that 
Carharfs D&X procedure is superior to, and safer than, the other abortion proce- 
dures used during the relevant gestational period in the 10 to 20 cases a year that 
present to Dr. Carhart.’ The District Court made no findings, the Supreme Court 
added, about the procedure’s “overall safety;” the record contained evidence of no 
“controlled studies that would help answer” the question of medical necessity. 

The high Court stressed repeatedly the “uncertainty” of medical opinion about the 
safety of D&X, an “uncertainty” which itself became the reason for the Court’s judg- 
ment: “the uncertainty means a significant likelihood that those who believe that 
D&X is a safer abortion method in certain circumstances may turn out to be right.” 
This, I submit, is the Carhart Court’s independent judgrnent about medical neces- 
sity: we simply do not know if there is a medical necessity, said the Justices. Not 
knowing, we choose to err on the side of safety for women, just in case Dr. Carhart 
is right. 

The Carhart Court did not find facts. The Carhart Court appealed for facts. HR 
760 responds to that appeal. 

The record upon which the Supreme Court relied in Carhart was compiled in 
1997-98. The record consisted of data and experiences older than that. That record 
indeed contained “medical authority” (which the Court described as “significant”) in- 
dicating that D&X might be the safest abortion procedure in some circumstances. 
But the Court never said that these authorities were right. The Court said that the 
opinion expressed in those authorities — that D&X was sometimes safest — was not 
proved wrong by the state of Nebraska. 
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As anyone with courtroom experience will tel you, what is not proved wrong in 
a single trial might well be true. 

Congress is not limited by any judicial record. Its members may rely upon the lat- 
est knowledge about D&X and medical necessity. Given the dearth of knowledge 
about D&X in the 1990’s and the always improving levels of neo-natal and maternal 
medical care, what was — or may have been — not proved in 1997 might now be prov- 
en, now even clearly true. 

The Findings in HR 760 assert an emergent consensus of medical and moral opin- 
ion, supported by the “great weight” of the evidence available: “partial-birth abor- 
tion is never necessary to preserve the health of a woman.” Affirming this propo- 
sition does not, in my judgment, give insult to the Supreme Court, or to its decision 
in Carhart. 

Mr. Chabot. At this time, the Members of the panel will have 
an opportunity to ask questions of the witnesses here this after- 
noon. I will begin with myself, and I recognize myself for 5 min- 
utes. 

I am going to start with Dr. Neerhof. Doctor, is it possible for a 
physician to begin a D&E abortion or another abortion procedure 
and find themselves performing an abortion that would be prohib- 
ited under this bill? 

Dr. Neerhof. Whenever you ask the question, is it possible, you 
are using the ever's and never's and so forth. I think that the likeli- 
hood of that occurring would be extremely remote because the na- 
ture of a D&X is different than the nature of a D&E. The destruc- 
tive nature of a D&E takes place in utero. A D&X, it is an intact 
extraction. There is no attempt to be destructive in utero. 

Because of the different nature of those procedures, that would 
be extraordinarily unlikely. 

Mr. Chabot. Thank you. Let me follow up in another question. 
In your opinion, when would a physician cross the line under H.R. 
760's definition of the prohibited procedures? 

Dr. Neerhof. A physician would cross the line by intentionally 
trying to deliver a fetus intact, with the intention of delivering all 
but the tip of that head before terminating that pregnancy. 

Mr. Chabot. Let me follow up again. Another question. 

Many have made the claims that a partial birth abortion or a 
D&X abortion is just as safe as, if not safer, than a D&E abortion, 
or induction. 

Yet, as you state, there still exists no educational materials or 
other clinical studies of the relative safety or medical efficacy of 
this procedure 10 years after Dr. Haskelfs 1992 presentation. 

Can you briefly describe for us what is the appropriate procedure 
for evaluating the safety and effectiveness of an obstetrical or gyne- 
cological medical procedure, or to ask it another way, what type of 
information would you and do you look for when evaluating wheth- 
er to incorporate a newly developed technique or procedure into 
your medical practice? 

Dr. Neerhof. The appropriate way of evaluating that would be 
to take a group of patients who are candidates for a given proce- 
dures, or two given procedures, and to prospectively randomize in 
a blinded fashion, to either one of those two procedures, to have 
end possibilities in mind from the start that you are looking for, 
end points, for example, such as hemorrhage, blood loss, infection 
rate, uterine perforations, et cetera. From the beginning of that 
study, randomizing patients to either one of the two procedures. 
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and at the conclusion of that study, determining which of those two 
procedures is a safer procedure to do. 

Mr. Chabot. Thank you. 

Professor Bradley, let me ask you a question. Do you believe that 
there is a minimal amount of evidence that must be in front of 
Congress before the Court will accord its legislative facts def- 
erence? Clearly, Congress can't find that the sky is red when the 
sky is obviously blue. So there must be some sort of reasonable 
basis upon which Congress can reach its conclusions. 

It can't, as Mr. Heller had said, as he asserted in his written 
statement, we can't just find certain facts if there does not exist 
any evidence to support those facts. Is that correct? 

Mr. Bradley. That is quite right. The Congress is bound to draw 
plausible inferences from substantial evidence. There is no question 
of in any sense Congress preempting or precluding the Court from 
finally and ultimately judging the constitutionally of this bill. We 
are not talking about Congress being in a position because of def- 
erence to fact finding, or displacing Supreme Court judgment. 

The Court will, I suppose eventually, pass its own independent 
judgment upon this bill. The question is what standard of deference 
will the Court use when it does so? And will Congress be able to 
show the Court that it relied upon a substantial record. 

Mr. Chabot. Finally, let me ask you. Doctor, Brenda Pratt- 
Shaffer, who was a registered nurse, who had observed Dr. Has- 
kell, the person who came up with this partial birth abortion proce- 
dure, she observed this going on at least in three different proce- 
dures. 

And she testified describing a partial birth abortion that she wit- 
nessed on a baby that was 26-1/2 old as follows: ‘'Dr. Haskell went 
in with forceps and grabbed the baby's leg, and pulled them down 
into the birth canal. Then he delivered the baby's body and the 
arms, everything but the head. 

The doctor kept the head right inside the uterus. The baby's little 
fingers were clasping and unclasping, and his little feet were kick- 
ing. Then the doctor stuck the scissors in the back of his head, and 
the baby's arms jerked out, like a startled reaction, like a flinch, 
like a baby does when he thinks he is going to fall. 

The doctor opened the scissors, stuck a high-powered section tube 
into the opening and sucked the baby's brains out. Now the baby 
went completely limp. 

He cut the umbilical cord and delivered the placenta. He threw 
the baby in a pan, along with the placenta and the instruments he 
had used. I saw the baby move in the pan. I asked another nurse, 
and she said it was just reflexes. 

The baby boy had the most perfect angelic face I think that I 
have ever seen in my life", this nurse who testified that she had 
witnessed this particular procedure. 

The procedure that I have just described, is that the procedure 
that we have termed partial birth abortion or D&X, that is the na- 
ture of this legislation that we are talking about today? Is that an 
accurate description of what we are talking about here? 

Dr. Neerhof. Yes. 
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Mr. Chabot. Thank you. I will yield back the balance of my time. 
The gentleman from New York, Mr. Nadler, is recognized for 5 
minutes. 

Mr. Nadler. Thank you. Before starting my questions, I will ob- 
serve that glancing out the window the sky appears gray, not blue. 

Mr. Heller, in Dr. Neerhofs, I am sorry, in Professor Bradley's 
written testimony, he states the following: That the Nebraska law 
that was struck down by Stenberg v. Carhart was shoddily drafted, 
because it used the phrase substantial portion of a living unborn 
child being outside the mother. 

H.R. 760 says, because the D&E procedure — the Court had said, 
among other things, that the law was defective because it didn't 
giver proper notice of what was being banned, it could be a D&E 
as well as a D&X, because a D&E procedure may commonly involve 
pulling from the birth canal a limb or extremity. The Court re- 
ferred repeatedly to an arm and a leg. The one telling point, a 
small portion as a foot, the Nebraska court, some D&E procedures 
in its D&X met. 

But this bill avoids entirely the asserted defects in the Nebraska 
law. This bill's definition of the prohibited procedure most point- 
edly delivery of the entire fetal head, unquote, or in the case of 
breech delivery, any part of the fetal trunk, overcomes the vague- 
ness and uncertain application of the analogous Nebraska lan- 
guage, substantial portion of the unborn child. No abortion doctor 
could confuse what is prohibited by H.R. 760 in a D&E abortion. 

In your opinion, does the logic of Professor Bradley here, is it 
persuasive? Would it be persuasive to the Supreme Court? Does it 
cure that defect in the Nebraska statute as found in Stenberg? 

Mr. Heller. It does not. Let me elaborate on that for a moment. 
One of the recurring themes of this debate, which has now been 
going on for many years, for almost 7 years, I suppose, is that new 
versions of so called partial birth abortion bans are proposed and 
modify the language previously used after courts strike that lan- 
guage down. 

And the proponents claim, this time we have been precise. In 
fact, all the words that are used to describe the intact D&X proce- 
dure, whether they are the words that are used in American Col- 
lege of Obstetricians and Gynecologists, or the words used in the 
introductory section of this very bill, those words didn't occur again 
in the operative text. 

The operative text is much broader. It talks not only about, as 
Dr. Neerhof said, a footling presentation, where the feet present 
first, but the opposite presentation. 

Mr. Nadler. So in other words, the language that Professor 
Bradley is referring to in H.R. 760 is in the findings, but not in the 
operative language of the bill? 

Mr. Heller. There, in the first paragraph, I guess it is actually 
page 17 of the bill, there is a description of what the bill does that 
differs from what the actual, what the bill itself does. 

Mr. Nadler. So this entire reasoning is not correct, because it 
doesn't refer to the proper language in the bill? 

Mr. Heller. It is not correct. Dr. Neerhof asked for an article 
to be put in the record that he published in the Journal of the 
American Medical Association. The very first page, I believe of that 
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article, he states, now this new 1998 version that has been pro- 
posed in Congress of a partial birth abortion bill will meet all of 
the objections because it is so much more precise. That is the lan- 
guage that the Supreme Court struck down in Stenberg. 

Mr. Nadler. So that language was struck down in Stenberg. And 
the language that Professor Bradley cites is not the operative lan- 
guage of the bill? 

Mr. Heller. I believe it is not. 

Mr. Nadler. Thank you. We got the gist of your answer. Dr. 
Neerhof. Could can you tell me whether you are aware of any med- 
ical textbook in current use in medical schools today that uses the 
term ''partial birth abortion”? 

Dr. Neerhof. In medical schools? No. 

Mr. Nadler. Secondly, Dr. Neerhof, you stated that you oppose 
intact D&X. But, of course, this bill doesn't talk about intact D&X. 
I have to conclude that you don't support the legislation as drafted, 
because it doesn't talk about intact D&X. It brings us back to the 
question of why not say in the bill what you said? 

You also refer to late term abortions on viable fetuses. This bill 
doesn't make, of course, any references to gestational age. 

Dr. Neerhof. It does, indirectly. 

Mr. Nadler. Why not do it directly? 

Dr. Neerhof. There is a gestational age category at which this 
procedure is done. So indirectly it does. 

Mr. Nadler. Okay. Dr. Heller, would you comment on this? 

Mr. Heller. The question is, what procedure are we talking 
about? Are we talking about the one that Dr. Neerhof described, or 
that he answered from the Chairman, or are we talking about some 
other procedure? 

Mr. Nadler. He says it indirectly refers to it. 

Mr. Heller. It doesn't refer to it at all. If a statute is to refer 
to post viability, it can use those words. In fact, 41 States do it. 
And there is no reason Congress couldn't. 

Mr. Chabot. The gentleman's time has expired. Mr. King is rec- 
ognized for 5 minutes. 

Mr. King. Thank you, Mr. Chairman. 

I will direct my initial question to Mr. Bradley. And, Mr. Brad- 
ley, Dr. Neerhof testified that at this juncture, the fetus is merely 
inches from being delivered and obtaining the full legal rights of 
personhood under the Constitution. 

Can you give us a definition of, at that moment, when these full 
legal rights of personhood are achieved? How is that defined in 
law? Can you tell us? 

Mr. Bradley. Well, by the best definition of when a person — a 
child acquires that kind of legal personality, is probably the defini- 
tion that you would find in the Born Alive Infants Protection Act, 
passed in the last couple of years, I know I testified in the last cou- 
ple of years in favor of that bill, where you find a quite precise and 
involved definition of that moment at which the — the child is 
emerged from the woman and has acquired, you might say, auton- 
omy, or independence sufficient to be recognized as a person in his 
or her own rights. 

So I think that bill probably has the best definition you will find. 

Mr. King. Is there constitutional protection as well, statutory? 
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Mr. Bradley. Well, at that point sure, because the Constitution 
protects all persons born in the United States. They are entitled at 
that point to the equal protection of the laws, including the laws 
against homicide, assault, et cetera. 

Mr. King. And the statement was made earlier at the opening 
of these proceedings that 41 States already ban post viability abor- 
tions. Can you advise this Committee as to whether, in fact, there 
are any bans on abortion in place anywhere in America today; if 
so, under what circumstances? 

Mr. Bradley. Well, I don't think any State bans all abortions, 
even post viability. Even post viability, the Supreme Court cases 
made clear you have to have a life of the mother and health of the 
mother exception. 

Mr. Nadler. Is that in this bill, this exception? 

Mr. Bradley. Certainly no health exception. 

Mr. King. However, are there any circumstances in fact where 
if a doctor determined that it affected the health of the mother, 
that at any stage of gestation, an abortion would be illegal or 
banned? 

Mr. Bradley. If I understand the question, is there a case where 
a woman's health is in danger where a doctor is not under our law 
permitted to perform an abortion? I think the answer is no. And, 
of course, this outlaws a particular type of abortion, but it doesn't 
try to outlaw all abortions at a particular stage of pregnancy or 
when the mother's health is threatened in a particular way. 

Mr. King. And if, in fact, there were an amendment to go on this 
bill that would allow an exception of the health of the mother, 
would there be any circumstances at that point where this ban on 
partial-birth abortion would be in effect, or could the physician at 
that point determine then that any and all effect on the health of 
the mother was a justifiable reason to proceed? 

Mr. Bradley. I myself have no medical competence obviously, 
but I understand the logic of the draftsmanship here, and that is 
the fear, which I think to be reasonable and well grounded, that 
if there is a health exception engrafted or put into this bill, then 
the prohibition itself would be become toothless and ineffective in 
light of the fact, if it is the fact, that there are no cases of genuine 
health necessity or medical necessity. It would seem to me that a 
health exception would be mischievous. 

Mr. King. And to me. Under what circumstances — I will say 
would the courts be bound by congressional findings, and what is 
your anticipation of that should this go before the Supreme Court? 

Mr. Bradley. I don't think the Court is ever bound, strictly 
speaking, to a congressional fact-finding. It is a matter of greater 
or lesser deference. I mentioned this in passing in response to an 
earlier question. It is not possible for Congress to preclude the 
Court from looking into the fact of the matter, but given what the 
Court has said in prior occasions and stressed, frankly, on prior oc- 
casions, that Congress is a superior fact-finder and as a general 
matter the Court defers to congressional findings, so what that 
cashes out as in simple terms, to say that the Court defers to con- 
gressional fact-finding is to say that the Court presumes that when 
Congress say something is so, then it is so. That is the Court's pre- 
sumption. 



27 


Mr. King. Thank you, Mr. Bradley. 

And, Dr. Neerhof, can you describe what happens when a baby 
is accidentally born? What would you anticipate takes place if an 
abortion procedure is attempted and the baby is accidentally born? 

Dr. Neerhof. I don't know, and I kind of shudder to think of it. 
And you know the truth of the matter is when I said in my testi- 
mony when the head is out of the cervix, there is nothing really 
holding that head in outside of an obstetrician. So, in effect, I 
would say that actually happens commonly with the intact D&X. 

Mr. Chabot. The gentleman's time has expired. 

Mr. King. Could I ask for an extra 30 seconds? 

Mr. Chabot. I ask unanimous consent that the gentleman be 
granted an additional 30 seconds. 

Mr. King. At that point could that baby scream for its own 
mercy? 

Dr. Neerhof. I am sure it could. 

Mr. Chabot. The gentleman's time has expired. 

The gentleman from Virginia Mr. Scott is recognized for 5 min- 
utes. 

Mr. Scott. Are you familiar with the American College of Obste- 
tricians and Gynecologists? 

Dr. Neerhof. Yes. 

Mr. Scott. Is that a respected organization in the medical com- 
munity? 

Dr. Neerhof. Yes. 

Mr. Scott. Mr. Heller, does the Colorado Stenberg case require 
a health exception for any abortion ban? 

Mr. Heller. Yes, it does. 

Mr. Scott. Does this bill include one? 

Mr. Heller. No, it does not. 

Mr. Scott. Did the Stenberg case outline what a health excep- 
tion looked like? 

Mr. Heller. It didn't have to outline it because it said it must 
be an exception for the woman's health and didn't specify further 
than that. 

Mr. Scott. Did it say, ‘'Necessary and appropriate medical judg- 
ment for the preservation of the life of the mother," five times both 
in italics and in quotation marks? 

Mr. Heller. I believe so, and that also reiterates holdings of the 
Supreme Court that go back as far as 1973. 

Mr. Scott. Did you find those words in the bill? 

Mr. Heller. No. They are not in the bill. 

Mr. Scott. Professor, did you want to say anything? 

Mr. Bradley. No. 

Mr. Scott. I yield back. 

Mr. Chabot. Gentleman's time has expired. 

The gentleman from Indiana Mr. Hostettler is recognized for 5 
minutes. 

Mr. Hostettler. Mr. Chairman, I wasn't here for any of your 
opening statements or that of the panel of the Subcommittee, but 
I will say for the record that there is ample evidence and history 
that Congress has repeatedly thumbed its nose at the United 
States Supreme Court. Dr. Louis Fisher of the Congressional Re- 
search Service has done an excellent paper on judicial checks on 
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the judiciary and also notes points in there where the executive 
branch likewise has disregarded the findings of the Supreme Court 
with regards to Beck v. Communication Workers of America and 
the previous Administration's executive order to lift the ban of 
union employees in the Federal Government from having to give 
union dues for political purposes. So for the record, this is not un- 
usual what we are doing here today. 

I will ask Dr. Neerhof, are you familiar with the reference book 
Williams Obstetrics? 

Dr. Neerhof. Yes, I am. 

Mr. Hostettler. I am quoting from the 20th edition, so I apolo- 
gize if that is outdated. I don't know if that is the latest edition 
or not, but in the 20th edition, which I believe is the latest, it says, 
and I quote, under definition, it says, “Abortion is the termination 
of pregnancy by any means before the fetus is sufficiently devel- 
oped to survive. In the United States, this definition is confined to 
the termination of pregnancy before 20 weeks based upon the day 
of the first day of the last normal menses." . 

Now, if abortion is strictly limited in medical terms to that proc- 
ess by any means of terminating pregnancy before 20 weeks, what 
is the term for termination of pregnancy after 20 weeks? 

Dr. Neerhof. It is termination of pregnancy. You are talking 
about terminology as per a textbook as opposed to how it is used 
clinically. That prior-to-20-week cut-off just refers to how obstetri- 
cians talk about a given patient's obstetrical history; i.e., whether 
they delivered before 20 or after 20 weeks in any given prior preg- 
nancy. Termination of pregnancy certainly frequently occurs before 
20 weeks, but in essence, a very similar thing happens subsequent 
to 20 weeks. It is still termination of pregnancy. 

Mr. Hostettler. What if it is other means, by a spontaneous 
abortion? 

Dr. Neerhof. How is it termed? 

Mr. Hostettler. Yes. 

Dr. Neerhof. It is a good question. I guess preterm delivery. 

Mr. Hostettler. So a live birth and abortion — and a termi- 
nation of pregnancy are both preterm births? 

Dr. Neerhof. They would be described as so because from an ob- 
stetrician's viewpoint, it is of clinical significance how far in the 
pregnancy that patient got. So, yes, it would be described as a 
preterm delivery, but not as a surviving preterm delivery. 

Mr. Hostettler. Not a surviving preterm delivery. 

Dr. Neerhof. Correct. 

Mr. Hostettler. I thank the gentleman very much. 

Yield back the balance of my time. 

Mr. Chabot. Thank the gentleman for yielding back, and 
gentlelady from Pennsylvania is recognized for 5 minutes. 

Ms. Hart. I want to thank you for bringing this bill up shortly 
in good order since the Senate has already considered it. Professor 
Bradley, we have had quite a bit discussion about the findings and 
how the difference between the bill last session and this session is 
basically the findings of fact. 

Mr. Bradley. As well as a description of the prohibited act. I 
think it is less vague than it has been. 

Ms. Hart. Right. Thank you for that. 
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I am interested in the reviewability or appropriateness of the re- 
view by the Court of the findings. In Carhart, they didn't spend 
much time on doing their own independent research from what we 
can tell. What we understand is that our review of what they did 
in our attempts to make sure that when we dealt with the issue 
this time, it would be more clear, an expansion of the findings and, 
as you said, the change in the description of the procedure. I am 
interested in what you see is the appropriateness of Congress re- 
viewing our own work in that way as to whether that should make 
a difference when the Court has a chance to review it again. 

Mr. Bradley. I am not sure if I understand the question, but I 
think I do. The question is the duty of Congress or the responsi- 
bility of Congress to take its own best shot at the truth of the mat- 
ter? 

Ms. Hart. Right. It is our — legislators do this all the time. They 
look at what the Court does in regard to a law, and they go back 
and redraft it. And perhaps the Court will review it again; perhaps 
they won't. I mean, do you see anything wrong with that is what 
I am asking? 

Mr. Bradley. I don't think there is anything wrong with it. As 
I read Stenberg v. Carhart, it is too strong to say that the Court 
is asking for help from Congress, but certainly that account is con- 
sistent with what the Carhart Court says. It is uncertain. 

The Supreme Court does not in Carhart take a critical and inde- 
pendent attitude toward the evidence. It looks at the record and 
sees that there is evidence, substantial authority saying that there 
could be a danger to a woman's health, but the Court does not criti- 
cally evaluate that, as Congress can and perhaps should; I mean, 
any number of situations in which one could identify credible au- 
thority holding a position which turns out to be false. And I think 
what Congress is thinking of doing in this situation is taking a look 
at the matter afresh, recognizing as the Carhart Court did that 
says there are authorities that say it is a medical necessity, but I 
take Congress in H.R. 760 is saying they are mistaken, their stud- 
ies are not reliable, and that the truth is there aren't any cases of 
medical necessity. Not only do I think there is nothing is wrong 
with that, I think it is probably Congress's duty. 

Ms. Hart. From what we know in past cases that Congress has 
gone back and changed things that were further upheld, it has 
often been because of a change in societal attitude, for example, a 
change in this case. And a lot of this case is the change in the per- 
ception and the science around the medical necessity. And I think 
actually — tell me if you think I am wrong, but we actually have a 
stronger case than some other cases that the Court held one way 
and the Congress decided to do something different. 

Mr. Bradley. I think that is true. The Supreme Court in 
Carhart is looking at a record that is limited and therefore incom- 
plete. It expresses uncertainty on its own part as to what the truth 
of the matter is. But it does say there have been no studies of the 
overall safety of the D&X procedure. There is a great deal of tex- 
tural evidence and opinion that the Court simply doesn't know, and 
I think that is unusual compared to other situations in which Con- 
gress has revisited a matter after a contrary Court holding. This 
is a case where the Court is really saying, we are not speaking in 
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our own voice to the truth of the matter. We don't know what the 
truth of the matter is, and that, I think, invites at least congres- 
sional legislation on the subject. 

Ms. Hart. Thank you. I think the vagueness of the concern for 
the, ''health of the mother" is so kind of ridiculous, because any 
pregnancy actually can place a mother's health in danger. 

So I yield back. Thank you, Mr. Chairman. 

Mr. Chabot. Thank you. 

The gentleman from Florida, Mr. Feeney, is recognized for 5 min- 
utes. 

Mr. Feeney. Thank you, Mr. Chairman. 

Professor Bradley, if I could elicit some brief responses from you, 
because I would like to get on to Mr. Heller, and I want to take 
you back to con. law 101, since you have some background there. 
Is it a fair reading of President Johnson's position when he vetoed 
the second Federal banning bill on the grounds that he felt it was 
unconstitutional that he didn't particularly care what the U.S. Su- 
preme Court had found in the first banning case? 

Mr. Bradley. President Jackson, I take it? 

Mr. Feeney. Yes. 

Mr. Bradley. I think it is fair to say. 

Mr. Feeney. When he debated Douglas, Lincoln made it clear 
that while he had the respect, in his opinion, of the Constitution, 
the decision the U.S. Supreme Court as it applied to Dred Scott, 
that it certainly didn't affect his thinking as to the certain liberties 
and rights of other African Americans in the country. 

Mr. Bradley. I think that is correct. Lincoln's view that he had 
to respect Dred Scott — the decision — which meant he couldn't inter- 
fere with the execution of the judgment in that case, but Lincoln 
did not feel bound by the Supreme Court's interpretation of the 
Constitution and felt himself free to act with regard to other peo- 
ple, other situations, while not interfering with the execution of the 
judgment in the case itself. 

Mr. Feeney. Thank you. In light of that, Mr. Heller, I mean, if 
it has been the position of several Presidents of the United States 
that they have at least — and I don't want to get into a debate of 
Marbury or judicial supremacy here, although that would be fas- 
cinating, but in light of the responsibility that executives have 
found with respect to the importance of interpreting the United 
States Constitution and what it means at an equal level, perhaps 
as the U.S. Supreme Court, and in light of Katzenbach, it seems 
rather strange to me that the major premise of your argument, and 
you were intimately involved in the case, is that based on a very 
limited and specific set of facts, based on a very specific piece of 
legislation that was drafted — by the way, the only unicameral legis- 
lation in the country — and based on very specific findings by one 
appointed and not elected appellate court, and based on the limita- 
tions on the U.S. Supreme Court in the case that you participated 
in, that they are bound by the specific facts which may never be 
duplicated, the specific piece of legislation which isn't the same as 
any other in the 49 continental States, as far as I know, and the 
specific findings of one judge; that because they are bound by the 
only factual findings in front of them, that it is your position that 
for all times, all purposes, and all factual cases and all pieces of 



31 


legislation, that the U.S. Supreme Court's findings in that one lim- 
ited case would override the fact that the United States Congress 
now has had the benefit of — I don't want to say benefit, actually 
to our detriment. We have lived through the experience of hun- 
dreds of partial-birth abortion cases. We have been advised by the 
American Medical Association on the question of medical necessity. 
We have been advised by the American College of Obstetrics and 
Gynecology and all sorts of fact-finding that the elected representa- 
tives of the entire populace of the United States are limited, and 
that our findings of fact should be — it seems to me, based on your 
testimony, that we are thumbing our nose, having done all this re- 
search, and that those specific facts of one case and specific pieces 
of legislation, and one judge ought to override the empirical evi- 
dence that we have delved into? Is that fair to describe your posi- 
tion? 

Mr. Heller. Not exactly. First of all, it wasn't one Federal judge 
in Nebraska hearing facts and conclusions about one law. There 
was a Federal judge in Virginia that reached the same conclusion. 
There was a Federal judge in West Virginia that reached the same 
conclusion. There was a Federal judge in Iowa that reached the 
same conclusion. There was a Federal judge in Illinois that reached 
the same conclusion. There was a Federal judge in Arizona that 
reached the same conclusion. There was a Federal judge in Lou- 
isiana that reached the same conclusion. There was a Federal 
judge in Rhode Island that reached the same conclusion. There was 
a Federal judge in New Jersey that reached the same conclusion. 
There was a Federal judge in Ohio that reached the same conclu- 
sion. There was a Federal judge in Kentucky that reached the 
same conclusion. There was a Federal judge in Arkansas that 
reached the same conclusion. There were Federal appeals court 
judges in the third circuit. Fourth Circuit, Fifth Circuit, Sixth Cir- 
cuit, Seventh Circuit, in the Eighth Circuit, the Eleventh Circuit 
and the First Circuit that all reached the same conclusion based 
on evidence from numerous witnesses on both sides of the issue 
subject to cross examination that far exceeds the evidence that 
Congress has heard. 

And let me add these States were represented by zealous advo- 
cates. They got the best witnesses they could find. The one judge 
who reached the opposite conclusion, reached the conclusion that is 
harmonious with findings in this bill, had his findings vacated by 
the Supreme Court of the United States. Given that, I think it is 
unfair to describe the Nebraska judge as the one judge viewing the 
unicameral law, et cetera, et cetera. This was judges across the 
United States at the trial court level, at the appeals court level. 
State judges as well in Alaska who were called upon to review 
Alaska's law struck it down as well because it lacked the health ex- 
ception, and it was too broad. This is consensus around the legal 
community with the exception of one judge who was ultimately 
overturned by the Supreme Court. 

There is far, far broader evidence that a health exception is re- 
quired and that this type of statute, this one which doesn't match 
the language used to describe the very specific procedure, is too 
broad, is not written with precision. So in that sense, I disagree 
with your characterization. 
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Mr. Chabot. By unanimous consent, the gentleman from Florida 
is recognized for an additional 30 seconds in order to respond. 

Mr. Feeney. Thank you, and I do appreciate your position that 
there are apparently a dozen cases or so where specific facts and 
specific pieces of interpretation have been interpreted by judges, 
but is it then your opinion — and perhaps maybe Professor Bradley 
could respond and give his — that the best place to do findings of 
facts about the empirical facts that affects some 280 million Ameri- 
cans is anecdotally and case by case a situation of what is and is 
not a life and what is or what isn't medically necessary, or is it ap- 
propriate for the United States Congress, the elected representa- 
tives of the people, of an issue of this high import to make the ulti- 
mate decisions? Because I think. Professor Bradley, because what 
the U.S. Supreme Court has done is to say that in the absence of 
the finding by the people who are empirical judges on a generalist 
proposition, we have no choice but to take specific cases. 

Mr. Heller. Actually that is not — what the Supreme Court said, 
in the absence of a medical consensus, not a consensus by politi- 
cians or legislators. In the absence of a medical consensus about 
specific procedures being safe or unsafe, this decision about how an 
abortion must be performed must be left to the woman and her 
physician. This bill intrudes into that relationship in a manner I 
think unprecedented in American history by telling a physician 
how to do surgery, by putting the woman in a position of having 
to sacrifice her health for the agenda of a political movement. 

All that being said, I think that ultimately the Supreme Court 
did not say we are going to listen to what Congress says and then 
just do that. That is contrary to the nature of judicial review, 
which you said we could debate. But if judicial review is part of our 
democracy, and it is accepted as such 

Mr. Chabot. The gentleman's question was also directed at Pro- 
fessor Bradley. 

Mr. Bradley. I don't disagree about judicial review, although we 
might disagree about its precise contours and how it works. It is 
consistent with the warm devotion to judicial review to think that 
Congress is a superior fact-finder. And it would seem to me the Su- 
preme Court is second to none at being a fan to judicial review, but 
yet the Supreme Court persistently recurringly says for a variety 
of reasons that Congress is in general the superior fact-finder. 

Now, Mr. Feeney's question, going back to the original question, 
it is true that despite the fact that other courts have opined upon 
the matter, which was at the heart of Stenberg v. Carhart, the 
thrust of his question, I think, is sound, and that is the Supreme 
Court, which is the decision we are talking about, was basically 
hemmed in in its position; not determined, b^ut strongly influenced 
by the decision of one Federal district court judge. That is the indi- 
vidual who helped compile the record and made the initial deter- 
mination as to what the record amounted to. And the Supreme 
Court, as an appellate court, is bound by rules of intrasystemic def- 
erence, judicial deference to the fact-finding below. 

So I do think that when you turn to Congress, you are free of 
these types of systemic constraints, and with the passage of 5, 6 
years or 7 years, or whatever it has been since that record was put 
together, it seems to me that Carhart is not a stop sign or red light 
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to Congress. And I would just challenge Mr. Heller to show where 
the Carhart Court says the matter is settled. 

Here is the fact of the matter, and I don't remember the Carhart 
Court saying or using the phrase ‘'in the absence of a medical con- 
sensus that there is no case of medical necessity." I don't think the 
Court referred to the presence or absence of a medical consensus 
at all. The Court did say there is substantial authority in favor of 
the view that there could be a health necessity. The Court did not 
say those authorities were correct, and the Court itself did not say 
that it is true that there are cases of medical necessity. 

Mr. Chabot. The gentleman's time has expired. 

The gentleman from Virginia Mr. Forbes is recognized for 5 min- 
utes. 

Mr. Forbes. Thank you, Mr. Chairman, and I want to thank the 
gentlemen for being here, many of you again with us. I respect the 
fact that reasonable people can disagree over this issue, and we 
certainly have opposing views. 

One of the concerns I have always had has been with the pain 
in this procedure to the unborn fetus or the unborn child. One of 
the things I can't respect is. Dr. Neerhof, when you are testifying, 
I look out in the audience and see five or six people smiling when 
you are talking about that pain. And even though you can disagree 
on issues, that I can't respect. That I find absolutely appalling. 

I want to ask you a few questions relative to the pain, and I 
want to tell you as I ask those, if you need to expound on them 
more, please feel free to put whatever you need to in the record. 
But I have only a few minutes to ask you the questions, so I ask 
that you keep them as brief as you can. 

Mr. Heller, you were with us several months ago, and we appre- 
ciated you coming back. At that time you were not a licensed physi- 
cian, and I take it nothing has changed in between that time? 

Mr. Heller. Not that fast, no. 

Mr. Forbes. You don't have any privileges to practice medicine 
in any hospital? 

Mr. Heller. No. 

Mr. Forbes. And you never had the right to prescribe pain kill- 
ers or pain management to any patient, nor have you done that, 
I take it? 

Mr. Heller. No, I haven't. 

Mr. Forbes. Switching to your constitutional expertise, because 
recognized from the medical point of view you are not trained in 
that area, is there any threshold of pain to an unborn child that, 
if established, would be so great or so horrible that it would out- 
weigh the convenience of a partial-birth abortion no matter how 
trivial or small that convenience might be found to be? 

Mr. Heller. I am not sure what you mean by convenience, but 
I will say this. First of all, the Supreme Court has, as far as I am 
aware, never directly addressed the issue of fetal pain. That being 
said, I think prior to viability, there is no State interest, whether 
it be in pain or anything else, that can override the woman's inter- 
est in her own life and health and that persists even postviability 
under the Supreme Court. 

Mr. Forbes. So your answer, and again just trying to be clear, 
is there would be no threshold pain. 
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Mr. Heller. No. What I said was that the woman's life and 
health predominate over any countervailing State interest. Conven- 
ience, which is the word used — I don't even know what that means. 

Mr. Forbes. The health question that you talk about, you would 
suggest to us today that no matter how great the pain to the un- 
born fetus was determined to be ultimately by a fact-finder, there 
would be no threshold of pain so great as to override the health 
concern that you would have for the mother. That would be your 
understanding. 

Mr. Heller. Not the health concern that I would have for the 
mother, but the health concern that the United States Supreme 
Court has for the mother — that our Constitution has for the moth- 
er. 

Mr. Forbes. Let me ask you personally, is there any threshold 
of pain to an unborn child that if it was established that would be 
so great or so horrible that you think would justify — and your word 
earlier was doing the honorable thing — that the honorable thing for 
this Committee would be to try to ban partial-birth abortion? 

Mr. Heller. I think if this Committee wants to ban previability 
abortions for any reason without exceptions for a woman's health, 
it should do so by constitutional amendment. 

Mr. Forbes. Could we legally require that a neurosurgeon or a 
neurologist be present at a partial-birth abortion? 

Mr. Heller. I am not aware of any precedent that would support 
that. I do know that the Supreme Court has said that the — it is 
sufficient for the abortion procedure that the doctor performing the 
abortion is present, and additional physicians are not — cannot be 
required prior to viability. But the precise issue of a neurosurgeon 
has never been tested, nor do we know. 

Mr. Forbes. Dr. Neerhof, I am out of time almost, but you wrote 
in 1998, I believe, that there is no pain management currently 
given for the unborn fetus. Has anything changed in that, or is 
there currently? 

Dr. Neerhof. Not to my knowledge. 

Mr. Forbes. You indicated that the pain standards for the 
human fetus in a partial-birth abortion would be less than those 
we require for humane care of animals used in medical research. 
Is that still accurate? 

Dr. Neerhof. That is correct. 

Mr. Forbes. The other thing I would ask you, if it is not true 
that the pain suffered by an unborn fetus is actually greater than 
pain suffered for a similar procedure for a child that has been more 
fully developed than perhaps born? 

Dr. Neerhof. I am sorry. I didn't understand what you asked. 

Mr. Forbes. I am out of time, and I will try to submit that in 
writing. 

Mr. Chabot. I will give the gentleman an additional 30 seconds. 

Mr. Forbes. Some studies have indicated that actually the pain 
felt by an unborn fetus in a partial-birth abortion, because of the 
development stages of their brain, could actually be greater than 
a similar pain felt by a more fully developed brain in an older child 
or adult for the same procedure. Do you have any information to 
substantiate that? 

Dr. Neerhof. I do not. 



35 


Mr. Chabot. The gentleman's time has expired. 

If there are no further questions, I want to thank the panel for 
their testimony here this afternoon, and it has been helpful to this 
Committee, and at this point you are free to go. 

Mr. Nadler. Mr. Chairman, may I be recognized for a unani- 
mous consent request? Mr. Chairman, because the Minority is re- 
stricted to only one witness per hearing, we are unable to provide 
both legal and medical testimony. Our witness was a legal expert. 
I want to ensure that Congress does not consider this legislation 
without access to the medical facts, so I ask unanimous consent 
that the testimony that I have here from the Planned Parenthood 
Federation of America, from Felicia Stewart, M.D., from the Amer- 
ican Medical Women's Association, from the Physicians Reproduc- 
tive Choice and Health, from Anne Davis, M.D., from the American 
College of Obstetricians and Gynecologists, and from the University 
of California at San Francisco Center for Reproductive Health, Re- 
search and Policy, and from the American Association of University 
Women be admitted into the record. 

Mr. Chabot. Without objection. 

[The information referred to follows in the Appendix] 

Mr. Chabot. I would also ask unanimous consent that all Mem- 
bers may have 5 legislative days in which to revise and extend 
their remarks and include extraneous material. So ordered. 

[The information referred to follows:] 

Mr. Chabot. I want to thank the panel for being here this after- 
noon. 

[Whereupon, at 3:35 p.m., the Subcommittee proceeded to other 
business.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable Steve Chabot, a Representative in 
Congress From the State of Ohio 

We have convened this afternoon to receive testimony on H.R. 760, the “Partial- 
Birth Abortion Ban Act of 2003.” 

On February 13, on behalf of over 100 original co-sponsors, I introduced H.R. 760, 
the “Partial-Birth Abortion Ban Act of 2003” which will ban the dangerous and in- 
humane procedure during which a physician delivers an unborn child’s body until 
only the head remains inside the womb, punctures the back of the child’s skull with 
a sharp instrument, and sucks the child’s brains out before completing delivery of 
the dead infant. An abortionist who violates this ban would be subject to fines or 
a maximum of two years imprisonment, or both. H.R. 760 also establishes a civil 
cause of action for damages against an abortionist who violates the ban and includes 
an exception for those situations in which a partial-birth abortion is necessary to 
save the life of the mother. On March 13, 2003, the Senate approved S. 3, which 
is virtually identical to H.R. 760, by a 64 to 33 vote. 

A moral, medical, and ethical consensus exists that partial-birth abortion is an 
inhumane procedure that is never medically necessary and should be prohibited. 
Contrary to the claims of those who proclaim the medical necessity of this barbaric 
procedure, partial-birth abortion is, in fact, a dangerous medical procedure that can 
pose serious risks to the long-term health of women. As testimony received by the 
Subcommittee on during the 107th Congress demonstrates, there is never any situa- 
tion in which the procedure H.R. 760 would ban is medically necessary. In fact, ten 
years after Dr. Martin Haskell presented this procedure to the mainstream abortion 
community, partial-birth abortions have failed to become the standard of medical 
practice for any circumstance under which a woman might seek an abortion. 

As a result, the United States Congress voted to ban partial-birth abortions dur- 
ing the 104th, 105th, and 106th Congresses and at least 27 states enacted bans on 
the procedure. Unfortunately, the two federal bans that reached President Clinton’s 
desk were promptly vetoed. 

To address the concerns raised by the majority opinion of the United States Su- 
preme Court in Stenberg v. Carhart, H.R. 760 differs from these previous proposals 
in two areas. 

First, the bill contains a new, more precise, definition of the prohibited procedure 
to address the Court’s concerns that Nebraska’s definition of the prohibited proce- 
dure might be interpreted to encompass a more commonly performed late second tri- 
mester abortion procedure. As previous testimony indicates, H.R. 760 clearly distin- 
guishes the procedure it would ban from other abortion procedures. 

The second difference addresses the majority’s opinion that the Nebraska ban 
placed an “undue burden” on women seeking abortions because it failed to include 
an exception for partial-birth abortions deemed necessary to preserve the “health” 
of the mother. The Stenberg Court based its conclusion on the trial court’s factual 
findings regarding the relative health and safety benefits of partial-birth abor- 
tions — findings which were highly disputed. The Court was required to accept these 
findings because of the highly deferential “clearly erroneous” standard that is ap- 
plied to lower court factual findings. 

Those factual findings, however, are inconsistent with the overwhelming weight 
of authority regarding the safety and medical necessity of the partial-birth abortion 
procedure — including evidence received during extensive legislative hearings during 
the 104th, 105th, and 107th Congresses — which indicates that a partial-birth abor- 
tion is never medically necessary to preserve the health of a woman, poses serious 
risks to a woman’s health, and lies outside the standard of medical care. 

(37) 
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Under well-settled Supreme Court jurisprudence, the United States Congress is 
not bound to accept the same factual findings that the Supreme Court was bound 
to accept in Stenberg under the “clearly erroneous” standard. Rather, the United 
States Congress is entitled to reach its own factual findings — findings that the Su- 
preme Court consistently relies upon and accords great deference — and to enact leg- 
islation based upon these findings so long as it seeks to pursue a legitimate interest 
that is within the scope of the Constitution, and draws reasonable inferences based 
upon substantial evidence. Thus, the first section of H.R. 760 contains Congress’s 
extensive factual findings that, based upon extensive medical evidence compiled 
during congressional hearings, a partial-birth abortion is never necessary to pre- 
serve the health of a woman. 

H.R. 760’s findings are not “false” as its opponents have charged. They are based 
upon the very opinions of doctors, medical associations, and a review of the practices 
of the medical profession as whole. Thus they are “legislative facts” drawn from rea- 
sonable inferences based upon substantial evidence. The fact that the abortion lobby 
disagrees with these inferences only demonstrates how out of step they are with 
public opinion and the mainstream medical community. 

Despite overwhelming support from the public, past efforts to ban partial-birth 
abortion were blocked by President Clinton. We now have a President who has 
promised to stand with Congress in its efforts to ban this barbaric and dangerous 
procedure. It is time for Congress to end the national tragedy of partial-birth abor- 
tion and protect the lives of these helpless, defenseless, little babies. 


Prepared Statement of the Honorable Jerrold Nadler, a Representative in 
Congress From the State of New York 

Thank you, Mr. Chairman. Today we have a very bad combination: Members of 
Congress who want to play doctor, and Members of Congress who want to play Su- 
preme Court. When you put the two together, you have a prescription for some very 
bad medicine for women in this country. 

We have been through this debate often enough to know that you will not find 
the term “partial birth abortion” in any medical text book. There are procedures 
that you will find in medical text books, but apparently, the authors of this legisla- 
tion would prefer to use the language of propaganda rather than of science. 

This bill, as written, fails every test the Supreme Court has laid down for what 
may or may not be a constitutional regulation on abortion. It reads almost as if the 
authors went through the Supreme Court’s recent decision in Stenberg v. Car hart 
and went out of their way to thumb their noses at the Supreme Court, and espe- 
cially at Justice O’Connor who is generally viewed as the swing vote on such mat- 
ters, and who wrote a concurring opinion stating specifically what would be needed 
for her to uphold a statute. Unless the authors think that when the Court has made 
repeated and clear statements over the years of what the Constitution requires in 
this area they were just pulling our leg, this bill has to be considered facially uncon- 
stitutional. 

First and foremost, it does health exception which the Court has repeatedly said 
is necessary even with respect to post-viability abortions. The exception for a wom- 
an’s life is more narrowly drawn than is required by the Constitution, and will place 
doctors in the position of trying to guess just how grave a danger a pregnancy must 
pose to a woman before they can be confident that protecting her will not result in 
jail time. 

I know that some of my colleagues do not like the constitutional rule that has 
been in place and reaffirmed by the court for thirty years, but that is the law su- 
preme law of the land, and no amount of rhetoric, even if written into a piece of 
legislation, will change that. Even the Ashcroft Justice Department, in its brief de- 
fending an Ohio statute, has acknowledged that a health exception is required by 
law. While I may disagree with the Department’s views on whether the Ohio statute 
adequately protects women’s health, there is at least an acknowledgment that the 
law requires that protection. 

This bill is mostly findings. If there is one thing this activist court has made clear, 
it is that it is not very deferential to Congress’ determinations of fact. While Con- 
gress is entitled to declare anything it wants, the courts are not duty bound to ac- 
cept everything we say at face value simply because it appears in a footnote in the 
United States Code. 

While I realize that many of the proponents of this bill view all abortion as tanta- 
mount to infanticide, that is not a mainstream view. This bill attempts to foist a 
marginal view on the general public by characterizing this bill as having to do only 
with abortions involving healthy, full term fetuses. If the proponents of this bill 
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really want to deal with post-viability abortions, in situations in which a woman’s 
life and health are not in jeopardy, then let them write a bill dealing with that 
issue, although such a bill would be of marginal utility, since 41 states already ban 
post-viability abortions. Very few people would oppose such a bill. 

As one of the lead sponsors of the Religious Freedom Restoration Act, I know 
what comes of Congress ignoring the will of the Supreme Court. Whatever power 
Congress had under section 5 of the 14th Amendment as a result of Katzenhach v. 
Morgan, which is copiously cited in the bill’s findings, I think the more recent 
Boerne decision vastly undercut those powers. Even if Katzenhach were still fully 
in force, as I wish it were, that case only empowered Congress to expand, not curtail 
rights under the 14th Amendment. This bill, of course, aims to do the exact oppo- 
site. 

I doubt the Majority is interested in a bill that could pass into law and actually 
be upheld as constitutional. What they want is an inflammatory piece of rhetoric 
which, even if passed, would most certainly be struck down by the Supreme Court. 
The real purpose of this bill is not, as we have been told, to “save babies,” but to 
save elections. 

We now have a President who has expressed a willingness to sign this bill. He 
may in fact get his chance. Unfortunately, there are dire consequences for American 
women if this legislation passes. Perhaps, here in the halls of Congress, the health 
of women takes a back seat to the most extreme views of the anti-choice movement. 
Fortunately, the Constitution still serves as a bulwark against such efforts. 

Thank you, Mr. Chairman. 
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Controversies 

Rationale for Banning Abortions Late in Pregnancy 


M. LeRoy Sprang, MD; Mark G. Neerhof, DO 

THE ABORTION ISSUE remains in the public eye and the 
media headlines largely because of a single late-term abortion 
procedure referred to in the medical literature as intact dila- 
tion and extraction (D&X) and in the common vernacular as 
partial-birth abortion. This article reviews the medical and 
ethical aspects of this procedure and of late-term abortions in 
general. 

Partlal-BIrth Abortion (Intact D&X) 

Intact D&X came to the forefront of public awareness in 
1996 during a congressional debate on a bill banning the pro- 
cedure. Daring this debate, opponents of the ban asserted that 
the procedure was rarely performed (approximately 450-500 
per year) and only used in extreme cases when a woman’s hfe 
was at risk or the fetus had a condition incompatible with life.^'^ 
Followir^ President Clinton’s April 1996 veto of a congres- 
sionally approved ban, conflicting information surfaced. Ron 
Fitzsimmons, executive director of the National Coalition of 
Abortion Providers, had stated in November 1995 that “wom- 
enhad these abortions only in the most extreme drcumstances 
of life endangerment or fetal anomaly.”* However, he later 
admitted that his own contacts with many of the physicians 
performing intact D&X procedures found that the vast ma- 
jority were done not in response to extreme medical condi- 
tions but on healthy mothers and healthy fetuses.* 


See also pp 724, 740, and 747. 


In newspaper interviews, physicians who use the technique 
acknowledged performing thousands of such procedures a 
year- One facility reported that physidans used intactD&X on 
at least half of the estimated 3000 abortions they perform each 
year on fetuses between 20 and 24 weeks’ gestation.* In an- 
other report, Dayton, Ohio, physician Martin Haskell, MD, 
who had performed more than 700 partial-birth abortions, 
stated that most of his abortions are elective in that 20- to 
24-weekrange and that “probably20% are for genetic reasons, 
and the other 80% are purely elective.”* The late James T. 
McMahon, MD, of Los Angeles, Calif, detailed for the US Con- 
gress his experience with more than 2000 partial-birth abor- 
tionprocedures. He classified only 9% of that total as involving 
maternal health indications (of which the most common was 
depression), and 56% were for “fetal flaws” that included many 
nonlethal disorders, some as minor as a cleft lip.® 

These accounts indicate that the estimates of performing 
intact D&X have been grossly understated. The absence of 
accurate data is at least partly due to the erratic nature of the 
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data collection process. The Centers for Disease Control and 
Prevention (CDC), Atlanta, Ga, collects annual abortion data, 
but these data are incomplete for several reasons. First, all 
states do not provide abortion-related information to the CDC . 
Second, data gathered vary widely from state to state, with 
some states lacking information on as many as 40% to 50% of 
abortions performed within their jurisdictions. Third, the cat- 
egories CDC uses to report the method of abortion do not 
differentiate between dilation and evacuation (D&E) and in- 
tact D&X.^* 

Conflicting information about intact D&X and its frequency 
catalyzed prominent medical organizations to evaluate the 
procedure. In 1996, the American College of Obstetricians and 
Gynecologists (ACOG) convened a special committee to re- 
view it. According to the ACOG panel, intact D&X has been 
defined to consist of 4 elements*: (1) the deliberate dilation of 
the cervix, usually over a sequence of days; (2) instrumental 
conversion of the fetus to a footling breech; (3) breech extrac- 
tion of the body, excepting the head; and (4) partial evacuation 
of the intercranial contents of a living fetus to effect vaginal 
delivery of a dead but otherwise intact fetus. 

An ACOG policy statement emanating from the review de- 
clared that the select panel “could identify no circumstances 
under which this procedure . . . would be the only option to 
save the life or preserve the health of the woman” and that “an 
intact D&X, however, may be the best or most appropriate 
procedure in a particular circumstance to save the life or pre- 
serve the health of a woman, and only the doctor, in consulta- 
tion with the patient, based upon the woman’s particular dr- 
cumstances can make this decision.”* However, no specific 
examples of circumstances under which intact D&X would be 
the most appropriate procedure were given. 

Maternal Considerations. — There exist no credible stud- 
ies on intact D&X that evaluate or attest to its safety. The 
procedure is not recognized in medical textbooks nor is it 
taught in medical schools or in obstetrics and gynecology resi- 
dencies. Intact D&X poses serious medical risks to the mother. 
Patients who undergo an intact D&X are at risk for the po- 
tential complications associated with any surgical midtrimes- 
ter termination, including hemorrhage, infection, and uterine 
perforation. However, intact D&X places these patients at 
increased risk of 2 additional complications. First, the risk of 
uterine rupture may be increased. An integral part of the D&X 
procedure is an internal podalic version, during which the phy- 
sidan instrumentally reaches into the uterus, grasps the fetus’ 
feet, and pulls the feet down into the cervix, thus converting 
the lie to a footling breech. The internal version carries risk of 
uterine rupture, abruption, amniotic fluid embolus, and trauma 
to the uterus. According to Williams Obstetrics, “there are 
very few, if any, indications for internal podalic version other 
than for delivery of a second twin.”’® 
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The second potential complication of intact D&X is the risk 
of iatrogenic laceration and secondary hemorrhage. Following 
internal version and partial breech extraction, scissors are 
forced into the base of the fetal skull while it is lodged in the 
birth canal. This blind procedure risks maternal injury from 
laceration of the uterus or cervix by the scissors and could 
result in severe bleeding and the threat of shock or even ma- 
ternal death. These risks have not been adequately quantified. 

None of these risks are medically necessary because other 
procedures are available to physicians who deem it necessary 
to perform an abortion late in pregnancy. As ACOG policy 
states clearly, intact D&X is never the only procedure avail- 
able. Some clinicians have considered intact D&X necessary 
when hydrocephalus is present. However, a hydrocephalic fe- 
tus could be aborted by first draining the excess fluid from the 
fetal skull through ultrasound-guided cephalocentesis. Some 
physicians who perform abortions have been concerned that 
a ban on late abortions would affect their abUity to provide 
other abortion services. Because of the proposed changes in 
federal legislation, it is clear that only intact D&X would be 
banned. 

Fetal Considerations. — The centers necessary for pain per- 
ception develop early in the second trimester.^ Although fetal 
pain cannot be measured, acute stress in the fetus is indexed 
by blood flow redistribution to the brain, as shown by Doppler 
studies of human fetuses of at least 18 weeks’ gestation un- 
dergoing invasive procedures that involve penetration of the 
fetaltrunk.^^ Fetal hormonal stress response to needling of the 
intra-abdominal portion of the umbilical vein can be measured 
from as early as 23 weeks’ gestation." 

The majority of intact D&X procedures are performed on 
periviable fetuses. When infants of similar gestational ages are 
delivered, pain management is an important part of the care 
rendered to them in the intensive care nursery. However, with 
intact D&X, pain management is not provided for the fetus, who 
is literally withininches ofbeingdelivered. Forcibly incising the 
cranium with a scissors and then suctioning out the intracranial 
contents is certainly excrutiatingly painful. It is beyond ironic 
that the pain management practiced for an intact D&X on a 
human fetus would not meet federal standards for the humane 
care of animals used in medical research.^^ The needlessly in- 
humane treatment of periviable fetuses argues against intact 
D&X as a means of pregnancy termination. 

Ethical Considerations. — Intact D&X is most commonly 
performed between 20 and 24 weeks and thereby raises ques- 
tions of the potential viability of the fetus. Information from 
1988 through 1991 indicates a 15% viability rate at 23 weeks’ 
gestation, 56% at 24 weeks, and 79% at 25 weeks." Recent data 
from our institution indicate an 83% survival rate at 24 weeks 
and an 89% survival rate at 25 weeks (Evanston Northwest- 
ern Healthcare, unpublished data, 1998). 

Beyond the argument of potential viability, many prochoice 
organizations and individuals assert that a woman should 
maintain control over that which is part of her own body (ie, 
the autonomy argument). In this context, the physical position 
of the fetus with respect to the mothers body becomes rel- 
evant, However, once the fetus is outside the woman’s body, 
the autonomy argument is invalid. The intact D&X procedure 
involves literally delivering the fetus so that only the head 
remains within the cervix. At this juncture, the fetus is merely 
inches from being delivered and obtaining full legal rights of 
personhood under the US Constitution. What happens when, 


States With Bans on Intact Dilation and Extraction* 


Partial-birth aborton bans in effect 
Indiana South Carolina Tennessee 

Mississippi South Dakota Utah 


Oklahoma 

Court-enjoined partial-birth abortion bans 
Alaska Illinois 

Arizona Iowa 

Arkansas Louisiana 

Rorida Michigan 

Idaho Montana 

Enforcement limited by courts 
Georgia 
Nebraska 


New Jersey 

Ohio (slightly different law) 
Rhode Island 
West Virginia 
Wisconsin 


Enforcement limited by order of state’s attorney general 
Alabama 


Injunction overturned 
Virginia 

Bans enacted but not In effect 
Kansas 
Kentucky 


*Data are from the Center for Reproductive Law and Policy, New York, NY. Because 
of ongoing legislation and litigation, the status of these state laws changes frequently. 
This Information reflects status as of August 1 , 1998. 


as must occasionally occur during the performance of an intact 
D&X, the fetal head inadvertently slips out of the mother and 
a live infant is fully delivered? For this reason, many otherwise 
prochoice individuals have found intact D&X too close to in- 
fanticide to ethically justify its continued use. 

Professional, Legislative, and Public Concerns. — ^An ex- 
traordinary medical consensus has emerged that intact D&X 
is neither necessary nor the safest method for late-term abor- 
tion. In addition to American Medical Association (AMA) and 
ACOG policy statements, Warren Hem, MD, author of Abor- 
tion Practice has questioned the efficacy of intact D&X. "I 

have very serious reservations about this procedure You 

really can’t defend it I would dispute any statement that 

this is the safest procedure to use.” Hem states that turning 
the fetus to a breech position is “potentially dangerous."" In 
Illinois, a November 1996 survey of all physicians in Sangamon 
County (the dty of Springfield and surrounding area) demon- 
strated that 91% of more than 180 respondents supported a 
ban of intact D&X (Peny M. Santos, MD, MS, written com- 
munication, November 5, 1996). In April 1997, more than 200 
physician delegates who attended the Illinois State Medical 
Society annual meeting voted to support a ban on intact D&X. 
The AMAestablishedits own committee tostudypartial-birth 
abortion and adopted the recommendations of that commits 
tee’s report, as well as an official position of support for HR 
1122, federal legislation banning partial-birth abortions that 
the AMA worked to improve and clarify prior to passage." 

Legislative bodies across the United States have decided 
that intact D&X is not appropriate. In fact, 28 states have 
approved a ban (Table), and Congress also overwhelmingly 
voted to ban the procedure with strong bipartisan support.*'^ 
When Illinois’ prochoiee Gov Jim Edgar signed legislation en- 
acting a ban in July 1997, he described the measure as one that 
“essentially prohibits a barbaric procedure that is repugnant 
to me and to almost all Illinoisans. I believe such a restriction 
is a proper, reasonable and humane public policy.”" Public 
opinion surveys demonstrate wide support for banningpartial- 
birth abortion when the procedure is described to those inter- 
viewed.* According to the Chicago Tribune, “The American 
people have learned enough about partial-birth abortions to 
know that they should be stopped.’’" New York Democratic 
Sen Daniel Patrick Moynihan, whose legislative record is nei- 
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therprolife nor conservative, has declared, “It [intactD&XJis 
as close to infanticide as anything I have come upon.”^® Former 
Surgeon General C. Everett Koop captured the dilemma: 

. . in no way can I twist my mind to see that the late-term 
abortion as described — you know, partial birth and then de- 
struction of the unborn child before the head is born — is a 
medical necessity for the mother. It certainly can’t be a ne- 
cessity for the baby.”^^ 

Termination of Late-term Pregnancies 

Many of the medical and ethical issues that pertain to intact 
D&X also apply to late-term pregnancy terminations, defined 
for the purposes ofthis article as terminationbeyond 20 weeks’ 
gestation. Pregnancy termination at this gestational age can 
be accomplished either by labor induction or by D&E. 

Most cUnieians would argue for maintaining the option of 
latepregnancy termination to save the life of the mother, which 
is an extraordinarily rare circumstance. Maternal health fac- 
tors demanding pregnancy termination in the periviable pe- 
riod can almost always be accommodated without sacrificing 
the fetus and without compromising maternal well-being. The 
high probability of fetal intact survival beyond the periviable 
period argues for ending the pregnancy through appropriate 
delivery. In a similar fashion, the following discussion does not 
apply to fetuses with anomalies incompatible with prolonged 
survival. When pregnancy termination is performed for these 
indications, it should be performed in as humane a fashion as 
possible. Therefore, intact D&X should not be performed even 
in these circumstances. 

Maternal Considerations. — ^The risk of maternal mortality 
and morbidity associated with termination of pregnancy in- 
creases with advancing gestational age. Induced midtrimester 
abortion accounts for an estimated 10% to 20% of all abortions, 
and for two thirds of abortion-related major complications es- 
pecially maternal mortality.^ Women undergoing legal abor- 
tions during the first 8 weeks of gestation have the lowest risk 
of death (0.4 per 100 000 abortions), whereas procedures per- 
formed beyond 20 completed weeks of gestation are associated 
with the highest risk (10,4 per 100 000 abortions).^^ On average, 
the mortality from induced abortions increases 30% with each 
passing week of gestation.^ At 21 weeks or more, the risk of 
death from abortion is 1 in 6000 and exceeds the risk of maternal 
death from childbirth, 1 in 13 000,^ The risk of abortion-related 
maternal morbidity also increases with advancing gestational 
age. Among the immediate complications of abortions, the in- 
cidence of hemorrhage, laceration of the cervix, and uterine 
perforation is 1.2% at 8 weeks’ gestation but increases to 3,6% 
at 15 weeks and beyond.®* The risk of uterine perforation and 
resultant visceral iiyury also increases as gestation advances. 
The risk of complications requiring hospital admissionincreases 
from 5.5% for abortions performed before 14 weeks’ gestation 
to 11.2% for abortions performed subsequent to 14 weeks.*® 

Termination of pregnancy at more advanced gestational ages 
may predispose to infertility firom endometrial scarring or ad- 
hesion formation (documented in 1 study in 23.1% of patients 
with induced midtrimester abortions^) and from pelvic infec- 
tions, which occur in 2.8% to 25% of patients following midtri- 
mester terminations.®-®^ Dilation and evacuation procedures 
commonly used in induced midtrimester abortion may lead to 
cervical incompetence, which predisposes to an increased risk of 
subsequent spontaneous abortion, especially in the midtrimes- 
tgj. 26,92.38 Cervical incompetence is more prevalent after midtri- 
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mester termination of pregnancy than first trimester termina- 
tion because the cervix is dilated to a much greater degree.® 

Considering that the risks of maternal morbidity and mor- 
tality increase substantially with advancing gestational age, 
elective abortions, if they are to be performed, should be per- 
formed as early as possible in gestation. Limiting late-term 
abortions would minimize maternal risks. 

Fetal Considerations. — The fetus is capable of experienc- 
ing pain to an increasing degree as gestation advances. Pro- 
hibiting elective terminations beyond 22 weeks would mini- 
mize the fetal pain and suffering associated with termination 
of pregnancy. Minimizing fetal pain and suffering should also 
be more strongly considered incases oflate-term terminations 
for fetal anomalies. 

Ethical Considerations. — The autonomy of the pregnant 
woman is increasingly counterbalanced by fetal development, 
the increasing tendency to attribute personhood to the fetus, 
and the increasing likelihood of independent fetal viability. 
Fetal development affects maternal autonomy on a inversely 
sliding scale. As a fetus evolves into an individual capable of 
survival independent of its mother (and thus personhood), the 
conditional fetal rights argument gains greater merit. 

A second ethical principle concerns beneficence, ie, one in- 
dividual’s obligation to act for the benefit of another. As the 
fetus matures, the majority of individuals would extend 
greater and greater beneficence to the fetus. According to 
Stubblefield, “Inevitably, there must be a gestational age limit 
for abortion. I would avoid performing abortions after 22 
weeks unless the mother’s life were endangered or unless the 
fetus had major malformations so severe as to preclude pro- 
longed survival When termination of pregnancy will be 

undertaken at or after 23 weeks because of serious risk for 
maternal health, the fetus should be considered as well.”®’ 

A third ethical principle concerns justice and denotes bal- 
ancing the rights of distinct individuals. As the fetus develops, 
more and more people recognize that there are 2 distinct in- 
dividuals involved. To take a position that would make the 
value of the fetus depend solely on private choice and on the 
individual exercise of power fails to understand the impor- 
tance of communal safeguards against capricious power over 
life and death.*® 

Conclusions 

Medical professionals have an obligation to thoughtfully con- 
sider the medical and ethical issues surrounding pregnancy 
termination, particularly with respect to intact D&X and late- 
term abortions. Having done so, we conclude the following: (1) 
Intact D&X (partial-birth abortion) should not be performed 
because it is needlessly risky, inhumane, and ethically unac- 
ceptable. This procedure is closer to infanticide than it is to 
abortion. (2) Abortions in the periviable period (currently 23 
weeks) and beyond should be considered unethical, unless the 
fetus has a condition incompatible with prolonged survival or 
if the mother’s life is endangered by the pregnancy. (3) If a 
maternal medical condition in the periviable period indicates 
pregnancy termination, the physician should wait, if the medi- 
cal condition permits, until feti siu-vival is probable and then 
proceed with delivery. Such medical decisions must be indi- 
vidualized. 

Physicians must preserve their role as healing, compassion- 
ate, caring professionals, while recognizing their ethical obli- 
gation to care for both the woman and the unborn child. In July 
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1997, the ACOG Executive Board supplemented its policy on 
abortion toward this end, stating, “ACOG is opposed to abor- 
tion of the healthy fetus that has attained viability in a healthy 
woman. 

We hope that with thoughtful discussions regardingspedfic 
issues such as those considered in this article, the opposing 
forces in the ongoing, stagnant abortion debate will find middle 
ground on which most can agree. The question is often asked, 
“But who should decide?” Ultimately, at least in the United 
States, the public wUl decide. The results of an August 1997 
national poll showed public opinionfirmly inthe camp of “draw- 
ing a line” on abortion rights, with 61% believing that abortion 
should be legal only under certain circumstances, and 22% 
defending the legality of abortion under any circumstances.^ 
Society will not continence infantidde. According to Boston 
University ethicist and health law professor George Annas, 

JD, MPH, Americans see “a distinction between first trimes- 
ter and second trimester abortions. The law doesn’t, butpeople 
do. And rightfully so.”“ He explained that afterapproximately 
20 weeks, the American public sees a baby. TTie American 
public’s vision of this may be much dearer than that of some of 
the physidans involved. 
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LATE ABORTION is the most controversial aspect of the 
most divisive social issue of our times.^ The debate has been 
strident, confusing, and at times, misleading.^ This article re- 
views the epidemiology of late abortion, defined herein as abor- 
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ning of last menses (this gestational age interval is the highest 
used in federal reports on abortion®-^); discusses the frequency, 
methods, safety, and indications of late abortions; and de- 
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scribea controversies concerning the upper gestational age 
limit and attempts to prohibit a specific abortion method. 

Epidemiology and Techniques of Late Abortion 

F or decades, late induced abortions have been uncommon in 
the United States. From 1972 through 1992, the proportion of 
all induced abortions that were performed at 21 or more weeks’ 
gestation ranged from 0.8% to 1.7%.* The upper gestational 
age limit varies by state. However, the claim that many wom- 
en have elective abortions in the third trimester lacks support. 
Most reports of abortions at 25 or more weeks’ gestation are 
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Recent Developments on Partial-Birth Abortion 
March 24, 2003 

Pro-abortion lawmakers seek cover of Hoyer-Greenwood ''phony ban” 

Partial-birth abortion focus turns to U.S. House, 
after U.S. Senate passes ban on bipartisan 64-33 vote 

[For further information, contact Douglas Johnson, legislative director at the 
National Right to Life Committee (NRLC), at Legfederal@aol.com or 202-626-8820, 
Extensive documentation on this subject is posted in the Partial-Birth Abortion 
section of the NRLC website at www.nrlc.org/abortion/pba/index.html ] 

WASHINGTON (March 24, 2003) - The Partial-Birth Abortion Ban Act — a major pro- 
life federal legislative priority since 1995 — has won approval from the U.S. Senate, and is 
expected to win approval from the House of Representatives later this spring. 

The U.S. Senate passed its version of the ban (S. 3), sponsored by Senator Rick Santorum 
(R-Pa.), on March 13 by a lopsided vote of 64-33. Following Senate approval of the ban, 
Douglas Johnson, legislative director for the National Right to Life Committee (NRLC), 
commented, “President Bush, 70 percent of the public, 64 senators, and four Supreme 
Court justices say there is no constitutional right to deliver most of a living baby and 
then puncture her head with a scissors. But five Supreme Court justices said that 
partial-birth abortion is protected by Roe r. Wade^ and 33 senators agreed. We hope 
that by the time this ban reaches the Supreme Court, at least five justices will be 
willing to reject such extremism in defense of abortion.” 

Before passing the bill, the Senate voted 52-46 to add one amendment opposed by pro-life 
supporters of the bill: the Harkin Amendment, which endorses the Supreme Court’s Roe v. 
Wade decision and urges that it not be overturned. Especially in view of the mling by five 
justices thati?oe covers even partial-birth abortion, supporters of the ban are determined to 
eliminate the Harkin Amendment before the bill is sent to President Bush for his signature. 

The House version of the Partial-Birth Abortion Ban Act (H.R. 760) is sponsored by 
Congressman Steve Chabot (R-Oh. ), chairman of the House Judiciary Subcommittee on 
the Constitution. It currently has 159 sponsors and cosponsors. Tt is identical to S. 3, 
except for the Harkin Amendment added by the Senate. 
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H.R. 760 is the same text as that passed by the House of Representatives on July 24, 2002, 
by a lopsided bipartisan vote of 274-1 51 . But the Democratic Senate leadership, at that 
time holding majority control, refused to allow that bill to come up for a vote during 2002, 
and it died at the end of the 107^^^ Congress. In earlier years. Congress approved national 
bans on partial -birth abortion twice, but they were vetoed by President Clinton. On each 
occasion, the House voted to override the vetoes, but supporters fell short of the necessary 
two-thirds majority in the Senate. [Sept. 26, 1996, and Sept. 18, 1998] 

In January 22 remarks to the March for Life, President Bush said, “My hope is that the 
United States Congress will pass a bill this year banning partial-birth abortion, which 
I will sign. Partial-birth abortion is an abhorrent procedure that offends human 

dignity.’' The President also urged Congress to act on the bill in his January 28 State of 
the Union speech. 

The January 2003 Gallup poll found that 70% favored and 25% opposed “a law that 
would make it illegal to perform a specific abortion procedure conducted in the last six 
months of pregnancy known as 'partial birth abortion,’ except in cases necessary to save 
the life of the mother.” (margin of error +/- 3%) 

What is a partial- birth abortion? 

Supreme Court Justice Clarence Thomas accurately described the partial-birth abortion 
method in his dissent in St en berg v. Car hart (2000): “After dilating the eervix, the 
physician will grab the fetus by its feet and pull the fetal body out of the utems into the 
vaginal cavity. At this stage of development, the head is the largest part of the body. . . . 
the head will be held inside the utems by the woman’s cervix. While the fetus is stuck in 
this position, dangling partly out of the woman’s body, and just a few inches from a 
completed birth, the physician uses an instrument such as a pair of scissors to tear or 
perforate the skull. The physician will then either crush the skull or will use a vacuum to 
remove the brain and other intracranial contents from the fetal skull, collapse the fetus’ 
head, and pull the fetus from the utems.” 

An eight-page instruction paper on how to perform this type of abortion, written by an 
abortionist in 1992, in a sense began the national debate about partial-birth abortion. It is 
posted on a congressional website: www.hou se.gov/burton/RSC/haskellinstructional.pdf. 

Most partial-birth abortions are performed in the fifth and sixth months of 
pregnancy (20-26 weeks). At this stage, an infant who is spontaneously prematurely 
delivered is usually born alive. There is abundant medical evidence that a human 
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baby at this stage is extremely sensitive to pain - whether she is inside the womb, 
fully born, or halfway between. 

Some partial-birth abortions are performed in the seventh month and later - and not only in 
cases of fetal disorders or maternal distress. Tt is noteworthy that in Kansas, the only 
state in which the law requires separate reporting of partial-birth abortions, 
abortionists reported in 1999 that they performed 182 partial-birth abortions on 
babies who were defined by the abortionists themselves as “viable,” and they also 
reported that alt 182 of these were performed for “mental” (as opposed to “physical”) 
health reasons. See: www.kdhe.state.ks.us/hci/99itopLpdf (on page 11). 

Five justices said Roe v. Wade covers partial-birth abortions 

In June 2000, the U.S. Supreme Court, in a 5-4 ruling in Stenberg v. Carhart, struck down 
a Nebraska law that was similar to the federal ban that was under consideration in 
Congress at that time, citing Roe v. Wade. In response to the Stenberg v. Carhart ruling, 
the new federal bill differs in two significant respects from the bans approved by the 104'^^^ 
Congress and 105^'' Congress (which were vetoed by President Clinton). 

The five-justice majority in Carhart that Nebraska’s definition of “partial-birth 

abortion” was vague and could be construed to cover not only abortions in which the baby 
is mostly delivered alive before being killed, but also the more common second-trimester 
“dilation and evacuation” (D&E) method. In a “D&E,” a well-developed unborn child is 
dismembered piece by piece. (For a better understanding, see the Nucleus Medical Art 
image at www.nrlc.org/abortion/pba/DEabortiongraphic.html ) 

During a D&E, an arm or leg is sometimes pulled into the birth canal before being twisted 
off, while the baby is still alive in the womb, so the justices thought this might be 
considered a “partial-birth abortion” under the Nebraska definition. (Even after one or 
more limbs are twisted off, it takes a little while for the baby to bleed to death, or to be 
killed by the final stage, the crushing of her skull.) 

In order to avoid any possibility of such confusion, the new bill defines a prohibited 
partial-birth abortion as one in which “the person performing the abortion deliberately and 
intentionally vaginal ly delivers a living fetus until, in the case of a head-first presentation, 
the entire fetal head is outside the body of the mother, or, in the case of breech 
presentation, any part of the fetal trunk past the navel is outside the body of the mother f 
and then kills the baby, [italics added for emphasis] Some pro-abortion groups continue 
to assert that this definition covers abortion methods other than that depicted. (For 
example, in a letter published in the February 23, 2003 issue of The New York Times, the 
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chief executive of Planned Parenthood of New York City mote that the bill “as mitten 
would outlaw some of the safest and most common methods of abortion used throughout a 
woman’s pregnancy, as early as 10 weeks in some cases.”) But they have not explained 
how. It appears that such advocates are counting on journalists not to demand details on 
how the actual language of S.3/H.R. 760 could possibly be applied to any first-trimester 
abortions, or to second-trimester or third-trimester dismemberment procedures. 

In Stenberg, the five-justice majority also ruled that an abortionist must be allowed to use 
the partial-birth abortion method if he believes that it is the method which has the lowest 
risk of side effects for any particular woman seeking an abortion in the late second 
trimester (not only women with a “health” problem). The majority reached this result by 
deferring to findings of fact by the trial court, which were based on acceptance of 
assertions by late-term abortionist Dr. LeRoy Carhart and others that the partial-birth 
abortion method was sometimes the method least likely to cause side effects. 

The new federal bill responds to the five-justice holding with congressional findings that 
partial-birth abortion is never necessary to protect the health of a woman and, indeed, 
exposes a woman to substantial and additional health risks. The bill concludes that, based 
on the extensive congressional hearing record on partial-birth abortion, “Congress finds 
that partial-birth abortion is never medically indicated to preserve the health of the mother; 
is in fact unrecognized as a valid abortion procedure by the mainstream medical 
community; poses additional health risks to the mother; blurs the line between abortion 
and infanticide in the killing of a partially-bom child just inches from birth; and confuses 
the role of the physician in childbirth and should, therefore, be banned.” 

Pro-abortion disinformation persists, although discredited 

When legislation dealing with partial-birth abortion was first introduced in Congress in 
1995, major pro-abortion groups insisted that the method was used very rarely, only a few 
hundred times a year, and only in cases involving acute medical crises. There was always 
ample documentation to the contrary; these claims were political concoctions, dictated by 
polling data, not facts (see, for example, the leaked memo by Democratic pollster Celinda 
Lake, “Positioning on so-called ‘partial birth’ abortion,” September 16, 1996, here: 
http://www.nrlc.org/abortion/pba/lakememopba.pdf) 

Nevertheless, these assertions were accepted and repeated incessantly as fact by many 
major organs of the media until at least late 1996, when several newspapers published 
reports based on interviews with various abortionists who acknowledged that the method 
was employed frequently and mostly for purely elective abortions. 
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The pro-aboition disinfonnation campaign suffered another blow in February 1997, when 
Ron Fitzsimmons, then and now the executive director of the National Coalition of 
Abortion Providers (NCAP), admitted that he and leaders of other pro-abortion groups 
knew better when they claimed that the partial-birth method was used rarely and only in 
extraordinary circumstances. Fitzsimmons said this was merely a “party line” adopted by 
the major pro-abortion advocacy groups. Regarding his own (albeit minor) role in 
disseminating this “party line,” he said, “[T] lied through my teeth.” The New York Times 
reported (Feb. 26, 1997, p. A1 1), “In the vast majority of cases, the procedure is 
performed on a healthy mother with a healthy fetus that is 20 weeks or more along, 
Fitzsimmons said.” (20 weeks is the halfway point in pregnancy -A'A months in 
layperson's tenns.) (See this and related clippings at 

www.niic.org/abortion/pba/index.html, in the late 1996 and early 1997 archive.) 

On March 4, 2003, Fitzsimmons (still head of the NCAP) confirmed that he believes that 
the statements quoted in that New York Times story are still accurate today. 

A great deal of other evidence - collected by congressional committees, journalists, and 
other entities both before and since 1997 - supports Fitzsimmons' statements. In January 
2003, even the Alan Guttmacher Institute - an affiliate of Planned Parenthood - published 
a survey of abortion providers that estimated that 2,200 abortions by the method were 
perfonned in the year 2000. While that figure is surely low for reasons discussed by 
NRLC elsewhere (www.nrlc.org/press_releases_new/release01 1503.html), it is more than 
triple the nmnberthat AGi estimated in its most recent previous survey (for 1996). 

Despite all of that and more, some journalists and some advocates continue to disseminate 
the old, discredited misinformation. To cite just one example: “A so-ealled partial-birth 
abortion is defined generally as a late-term procedure in which the fetus is aborted after it 
is partially outside the mother's body. It is usually perfonned in cases when the mother's 
life is threatened or the fetus is defonned.” (From “Anti- abortion lobby counting on 
victories in 108th Congress,” by Pam Brogan, Gannett News Service, December 17, 2002.) 
Gannett has failed to provide any evidence to support its assertion that partial-birth 
abortion (by any name) “is usually performed in cases when the mother's life is threatened 
or the fetus is deformed,” but also failed to inform its client papers of its error. 

In another recent example, in “Senate OKs ban on a later-term form of abortion” (March 
14), Boston Globe reporter Susan Milligan told readers that the method is used because “of 
fetal abnormalities or medical conditions threatening a woman” (no other reasons were 
mentioned in the story). The mythology (“it is generally perfonned late in pregnancy after 
discovery of damage to or abnormalities in the fetus”) was also recited in a news story in 
the March 1 5 San Francisco Chronicle. 
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A recently published NRLC monograph, ‘'Revival of Some Old Myths on Roe v. Wade and 
Partial-Birth Abortion,” critiques some other “media myths” about partial -birth abortion 
and about the Supreme Court decisions that bear on the subject, including Roe v. Wade. 
You can read or download it from w^w.niic.org/abortion/pba/roevwndemyths.html. 

Pro- Abortion Substitute Amendments (Phony Bans) 

Many lawmakers who oppose the Partial-Birth Abortion Ban Act tell their constituents that 
they instead favor a bill to ban “late-term” abortions with a “health” exception. These 
competing proposals are complete shams — hollow bills concocted to provide political 
cover for lawmakers who wish to keep perfect ratings in pro-abortion “scorecards,” while 
hoodwinking their constituents into believing that they oppose partial-birth abortions. 

The leading House advocates of phony-ban legislation (H.R. 809) are Reps. Steny Hoyer 
(D-Md.) and Jim Greenwood (R-Pa.). Hoyer has a 100 percent voting record in NARAL 
scorecards, and Greenwood is co-chair of the Pro-Choice Caucus. Hoyer and Greenwood 
have written that this so-called “ban” actually would allow' third-trimester abortions even 
for “mental health.” (www.niic.org/abortion/pba/Phony%20ban%20on%201ate-term.pdf) 
In a press conference on March 12, 1997, Hoyer suggested this “mental health” clause 
should apply when “it poses a psychological trauma to the w'oman to cany to tenn.” 

In the Senate, similar “phony ban” substitute bills were offered by Senator Dick Durbin 
(D-Il.) and by Senator Dianne Feinstein (D-Ca.); both were rejected. The Feinstein 
Substitute would have explicitly allowed abortions after “viability” for any “health” 
reason. Senator Hillary Clinton (D-N Y), a backer of the amendment, took the floor to 
defend keeping abortions available - after viability - based on “mental health” 
justifications. (See Congressional Record, March 12, 2003, page S-3587.) 

Resources 

Additional documents on medical, legal, and legislative aspects of partial-birth abortion 
are posted at www.nrlc.org/abortion/pba/index.html. A good primer is the testimony 
NRLC presented to a joint hearing of the U.S. Senate Judiciary Committee and the U.S. 
House Judiciary Constitution Subcommittee in March 1997, which contains footnoted 
citations to some of the more thorough journalistic examinations (including interviews 
with partial-birth abortionists) and to primary documents: 
www.nrlc.org/abortion/pba/test.html. 
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Congre£(£i of ttie S>tate£i 

^sbiniltan, |9C 20315 

HOYER-GREENWOOD LATE-TERM ABORTION RESTRICTION BILL BANS 
ALL PROCEDURES * NOT JUST PARTIAL BIRTH PROCEDURE 

Dear Colleague; 

Last summer, we introduced H,R. 2 149 - the Late Term Abortion Restriction Act of 1999 with 24 
bipartisan cosponsors. The bill would prohibit all late-term abortions, regardless of procedure, with 
exceptions only to protect the life of the mother and to avert serious adverse health consequences. 

Two critics of the bill, Rep. Hyde and Rep. Canady, claim that the legislation allows for 
exceptions if the mother’s mental health is at stake. Indeed mental health is considered a serious and 
adverse consequence to the mother’s health. This bill resembles existing laws, that specifically prohibit 
abortion after viability under specified circumstancejs, in 41 states, including: 

Alabama, Arizona, Arkansas, CaUfornia, Connecticut, Delaware, District of Columbia, Florida, 
Georgia, Idaho, Illinois, Indiana, Kansas, Kentucky, touisiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New Hampshire, New York, North 
Carolina, North Dakota, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina, South 
Dakota, Tennessee, Texas, Utah, yirgmia, Washington, Wisconsin, and Wyoming. 

The bill prohibitir^ the partial-birth procedure, introduced in the House by Rj^. Canady, 
prohibits a particular procedure used not just during a late-term pregnancy but during the earlier stages 
as well. To ban a specific medical procedure, rather than all late-term abortions, docs not strike at the 
heart of the n^atter: termination of a viable fetus during the late states of a pregnancy. 

Wc urge you to cosponsor the common-sense, bi-partisan “Late-term Abortion Restriction Act.” 
If you are interested in cosponsoring or would like additional information, please contact Bruce Marsh in 
Rep. Hoyer’s office at 3-4131 or Joel White in Rep. Greenwood’s office at 5-4276. 

Thanking you for your attention to this important matter and with kindest regards, we are 

Sincerely yours, 


REP- ELLEN O. TAUSCHER 



{ mY. JAMES C. GREENWOOD 



REP. NANCY L. JOHNSON 
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The Washington Post Health Section, 

by staff writer David Brown, M.D 




Viability and the Law 

T he normal length of human gestation is 266 
days, or 38 weeks. This is roughly 40 weeks 
from a woman's last menstrual period. 
Pregnancy is often divided into three parts, or 
“trimesters." Both legaDy and medically, however, this 
division has little meaning. For one thing, there is little 
precise agreement about when one trimester ends and 
another begii^. Some authorities describe the first tri- 
mester as going through the end of the 12th week of 
gestation. Others say the 13th week. Often the third 
trimester is defined as beginning after 24 weeks of fetal 
development. 

- Nevertheless, the trimester concept — and particularly 
the division between the second and third ones— com- 
monly arises in discussion of late-stage abortion. 

Contrary to a widely held public imore^on, third-tri - 
mester abortion is not oui^wed in the Unit^ States. 
The. landmark Supreme Court decisions Hoe v. Wade 
and ^ V. Bolton, decided together in 1973, permit 
abortion on demand up until the time of fetal ‘Viability." 
After that point, states can limit a woman's access to 
abortion. The court did not spediy when viability begins. 

In Doe V. Bolton the court ruled that abortion could be 
performed after fetal viability if the operating {^ysician 
judged the procedure necessary to protect the life or 
health of the woman. “Health" was broadly defined. 

"Medical judgment ma y be exercised in the light of aM 
factors— physical, emotional, psychological, familial and 
> the womanV age— relevant to the wefl-bemg of tEe~Dr- 
tient," the court wrote. “All these factors may relate to 
health, This allows the attending ph)rsician the room he 
needs to make his best medical judgment." 

Because of this definit ion, life-threatening conditions 
- need not exist m order ior a woman to get a’third-tnmes- 
ter abortion . 

For most of the century, however, viability was con- 
fined to the third trimester because neonatal intensive- 
care medicine was unable to keep fetuses younger than 
that alive. This is no longer the case. 

In an article published in the journal Pediatrics in 
1991, physicians reported the experience of 1,765 in- 
fants bom with a ver\' low birth weight at seven hospi- 
tals. About 20 percent of those babies were considered 
to be at 25 weeks’ gestation or less. Of those that had 
completed 23 weeks’ development. 23 percent survived. 
At 24 weeks. 34 percent survived. None of those infants 
was yet in tlie third trimester. 


9 / 17/96 
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To; Editors, reporters, and other interested persons 

From: Douglas Johnson, Legislative Director, National Right to Life Committee 

202-626-8820, Legfederal@aol.com, www.nrlc.org 

Re: Revival of some old myths about Roe v. JVade and partial-birth abortion 

Date: February 14, 2003 


Many media outlets published abortion-related stories in January, on the occasion of the 30th 
anniversary of the Supreme Court decision in Roe v. Wade. Many of those stories contained 
demonstrable eiTors, some of these apparently adopted uncritically from polemical materials 
issued by pro -abortion advocacy groups. This memo offers critiques of several of the most 
common errors. Some of these points are pertinent to anticipated upcoming coverage of debate in 
Congress (and in some state legislatures) on bills relating to abortion and other issues involving 
members of the species Homo sapiens prior to full live birth. 

Additional documentation on current pro-life issues in Congress, including partial-birth abortion 
and human cloning, may be found on the National Right to Life website at www.nrlc.org under 
“Legislation: CuiTcnt Issues,” or obtained by contacting us at Legfederal@aol.com. 

Counting to Nine 

“What keeps Roe standing is the razor-thin five-vote majority that has stood by the 
decision.” - Time magazine, Jan. 27, 2003. (Many similar examples from other major 
media, including the Associated Press.) 

National Right to Life believes that Roe v. Wade should be overturned, the result of which would be to 
allow elected legislators to enact protective legislation to the degree desired by those who elect them. 
Therefore, it would be welcome news if in fact “only” five Supreme Court justices supported Roe. 
Regrettably, however, six current justices have voted to affirm Roe v. Waele: Justices Breyer, 

Ginsburg, Kennedy, O’Connor, Souter, and Stevens. Only three of the current justices have ever voted 
to overturn or substantially scale back Roe: Justices Rehnquist, Seal! a, and Thomas. 

Why the discrepancy? It seems that some pro -abort! on groups think that “five to four” sounds better 
than “six to three,” so they are counting Justice Anthony Kennedy as a Roe opponent. But in fact, 
Kennedy in the 1992 Casey ruling voted to reaffirm Roe, with the result that Roe w^as reaffirmed, 5-4, 
rather than being overturned. (Since then, one of the four anti -Roc justices, Byron White, w^as replaced 
by a pro -Roc justice, Ruth Bader Ginsburg.) In the 2000 Stenberg decision, Justice Kennedy voted to 
uphold Nebraska’s ban on partial-birth abortion method as consistent with Roe/Casey. 
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Will some journalists continue to count Justice Kennedy as an opponent of Roe, although he has voted 
to allow abortion for any reason until “viability,” merely because he voted to permit a ban on the 
method of partial -birth abortion? If so, for the sake of consistency, it would seem that they should also 
report that 70% of the public must also “oppose Roe v, fVade"' since that is the percentage that favors a 
ban on partial -birth abortion in both the second and third trimesters, according to the Gallup poll (Jan. 
10-12,2003).^ 


The Amazing Elastic Roe v. Wade 

“Do you favor the Supreme Court ruh'ng that women have the right to an 
abortion during the first three months of their pregnancy?” - Time/CNN poll question, 
published in Time, January 27, 2003. “The U.S. Supreme Court ruted in 1973 that a 
woman can have an abortion if she wants one at any time during the first three months 
of pregnancy. Do you favor or oppose that ruling?” - ABC News/Washington Post poii, 
Jan. 16-20, 2003. 

“The Supreme Court voted 7-2 on Jan. 22, 1973, to legalize abortions in the first 
three months after conception.” - Washington Times, Jan. 23, 2003. . the 1973 Roe 

v. Wade decision, which determined that a woman's constitutional privacy rights 
entitled her to get an abortion in the first trimester of her pregnancy. ” - from “Abortion , 
Cioning Are on Bush Agenda,” Washington Post, Jan. 23, 2003 (but retracted in Jan. 24 
“Corrections” coiumn). 

The notion that the “right to abortion” articulated in Roe v. Wade and Doe v. Bolton was limited in any 
significant way to “the first trimester” is a misconception that was repudiated by major news outlets 
decades ago, because it is gravely misleading and has been repeatedly rebutted by the Supreme Court 
itself. Yet, as the quotes above demonstrate, this hoary distortion seems to be having a resurgence 
lately. 

in Roe, and in many subsequent decisions, the Court made it clear that abortion had to be allowed /dr 
any reason whatever through the second trimester. The original ruling left the door open for minor 
medical -practice regulations to protect women's health in the second trimester, but it was clear from 
the language of the decision that these regulations could not amount to much, and they never did. 

After months of research on the partial -birth abortion debate, Washington Post medical writer David 
Brown, M.D., accurately summarized the Roe v. Wade ruling in an article published Sept. 17, 1996, 
edition of that newspaper. Dr. Brown wrote: 

The landmark Supreme Court decisions Roe Wade and Doe v. Bolton, decided 

together in 1973, permit abortion on demand up until the time of fetal “viability.”^ 


^ The January^ 2003 Gallup poll found that 70% favored and 25% opposed “a law that would make 
it illegal to perform a specific abortion procedure conducted in the last six months of pregnancy known as 
'partial birth abortion/ except in cases necessary to save the life of the mother.” (margin of error -^/- 3%) 

^ “Viabilit}^” the capacity of the baby to survive independently of the mother with technological 
assistance, currently is reached in the late weeks of the second trimester. 
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[Note: References to Roe are generally understood to apply to Doe as well, since both decisions were 
issued on the same day, and the Court said in Roe, ‘That opinion and this one, of course, are to be read 
together."] 

The Post stor}^ went on to explain that even after “viability," the Court said that states must permit 
abortions sought for reasons of “health,” explicitly defined to include (quoting the Court in Doe), “all 
factors - physical, emotional, psychological, familial and the woman’s age - relevant to the well- 
being of the patient,” Dr, Brown concluded, “Because of this definition, life-threatening conditions 
need not exist in order for a woman to get a third-trim ester abortion.” 

The “first three months” formula was formally declared erroneous in the early 1980s by senior 
new s executives of The New York Times,, the Associated Press, and others. For example, in 1982 
the national editor of The New York Times decreed that “brief references to the Supreme Court's 
1973 decision on abortion should say simply that the court legalized abortion,” because “the 
phrase ‘in the first three months of pregnancy’ might be incorrectly interpreted to mean that 
abortions in the last six months of pregnancy remain illegal.” Associated Press Vice President 
and Executive Editor Louis D. Boccardi wrote in a September, 1981 directive, “The decision is 

often misreported, even now. For summary purposes, you can say the court legalized 

abortion in 1973. . . . Thus, it’s wrong to say only that the court approved abortion in the first 
three months. Tt did that, but more.” These documents are available on request. 

Any one still laboring under the misconception that there was something different about “the first three 
months” w'as corrected again by the Supreme Court itself in the 1992 Casey ruling. In that ruling, the 
Court reaffirmed Roe Wade on a vote of 5 to 4, and held that the “abortion righf ’ applied with equal 
force throughout the first and second trimesters until “viability.” The Court explicitly repudiated 
any distinction whatever betw een the first and second trimesters, writing, “We reject the 
trimester framework, which we do not consider to be part of the essential holding oiRoeN Why, 
then, should pollsters represent that it was indeed the “essential holding of 

It is also notew^orthy that in the 2000 Stenberg ruling, the Supreme Court struck down Nebraska’s ban 
on partial-birth abortions, a method used in the fifth month of pregnancy and later (never in the first 
trimester). The five -justice majority said that such a ban w^as inconsistent with, yes. Roe v. Wade. 

Why, then, does the bogus “first three months” formulation keep cropping up? In some cases, it 
appears to reflect a desire, unconscious or otherwise, to “prettify” Roe - that is, to describe it in the 
manner least offensive to the greatest number of people. " Despite such cosmetic w^ork, the 


^ It appears that in the minds of some. Roe is a veiy^ elastic concept that can easily be expanded or 
contracted depending on w'hich version serves a particular stoiy^ line. The inconsistent treatment of Roe is 
especially evident in the January 27 edition of Time magazine. As quoted above, the fimc/CNN poll asked 
respondents if they favored the Supreme Court decision that allowed women to obtain abortions “during the 
first three months of their pregnancy.” If the rtmc/CNN pollster had happened to telephone Supreme Court 
Justice Anthony Kennedy, presumably the justice w'ould have responded as he did in the Casey and 
Slenberg rulings: that the wminan has a “constitutional right” to obtain an abortion for any reason she 
chooses not only in the first three months, but all the way up to “viability” (about 5% months). Thus, the 
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Washington Post/ABC poll - which itself propagates the same error - shows public support for the 
ruling has dropped 1 1 points in ten years. 

Discredited Myths About Partial-Birth Abortion 

A so-called partial-birth abortion is defined generally as a late-term procedure in 
which the fetus is aborted after it is partially outside the mother's body. It is usually 
performed in cases when the mother's life is threatened or the fetus is deformed. - 

from “Anti-abortion iobby counting on victories in 108th Congress,” by Pameia Brogan, 
Gannett News Service, December 17, 2002. (Simiiar exampies sighted in other media.) 

When the federal Partial- Birth Abortion Ban Act was first introduced in mid- 1995, there already was 
abundant evidence that some abortionists employed the partial -birth method routinely for purely 
elective abortions. Tn articles, interviews, and legislative testimony, prominent abortionists had 
readily admitted to using the method to perform thousands of abortions, mostly purely elective. Their 
printed admissions were widely circulated to the media by NRLC and other groups, and by lawmakers 
supporting the bill. However, many major news outlets chose to ignore this evidence and to 
uncritically adopt the unsupported claims of the pro-abortion lobby that the partial-birth abortion 
method was used only rarely and nearly always in cases involving acute medical problems with the 
mother or baby. [Innumerable examples of such reporting are available on request] 

However, belatedly, towards the end of 1996, some major newspapers, including the Washington Post 
and the Record in northern New Jersey, actually went out and investigated. They found numerous 
abortionists who admitted to routinely employing the method for abortions on healthy mothers with 
healthy babies in the fifth and sixth months of pregnancy. To cite Just one example, on September 15, 

1 996, the Record ( Bergen, New Jersey) published a report by staff writer Ruth Padawer, based on 
separate interviews with two abortionists, who independently told her that they performed over 1 ,500 
partial-birth abortions annually in their single facility — which was roughly triple the nationwide 
figures then being given out by pro-abortion advocacy and industry groups and reported as fact by 
many journalists. As to vt7n‘ they performed these procedures: 


Time pollster would have counted Justice Kennedy as among the 55% deemed to support Roe in that poll. 
Yet in the article that accompanied the published poll. Justice Kennedy was counted as an anti-/A?e justice 
(to produce the “razor-thin five-vote majority'"): apparently on the basis of his vote to uphold a ban on the 
partial-birth abortion method - a method which is never used in (he first trimester and is used mostly in the 
fifth and sixth months. 

The Post reported, “.A new Washington Post- ABC News Poll found majority support for the 
ruling in Roe v. Wade [mischaracterized as legalizing abortion “during the first three months of 
pregnancy”], but also show^ed that opposition to the decision has risen since the 20th anniversary in 1 993. 
In the poll, 54 percent of those surveyed said they favored the Supreme Court ruling that legalized abortion, 
with 44 percent opposed. Ten years ago, 65 percent favored the mling, with 33 percent opposed.” 
“Democratic Candidates Vow To Protect .Abortion Rights,” by Dan Balz, Washington Post, Jan. 22, 2003, 
wwwcw' ashingtonpost.com/W' p-dyn'articles/A258 18-2003 Jan22 .html 



56 


5 


“We have an occasional amnio abnormality, but it's a minuscule amount," said one of 
the doctors at Metropolitan Medical, an assessment confirmed by another doctor 
there. “Most are Medicaid patients, black and white, and most are for elective, not 
medical, reasons: people who didn't realize, or didn't care, how far along they were. 
Most are teenagers.” {The Record, September 15, 1996) 

The September 17, 1 996 edition of the Washington Post contained the results of a lengthy 
investigation conducted by reporters Barbara Vobejda and David M. Brown, M.D., who interviewed 
several abortionists (rtof those in New Jersey), and concluded: 

Furthermore, in most cases where the procedure is used, the physical health of the 
woman whose pregnancy is being terminated is not in jeopardy.... Instead, the 
“typical” patients tend to be young, low-income women, often poorly educated or 
naive, whose reasons for waiting so long to end their pregnancies are rarely medical. 

Shortly thereafter, in February 1997, the abortion industry's disinfomiation campaign completely 
exploded when Ron Fitzsimmons — then and now the executive director of the National Coalition of 
Abortion Providers (an association of 150 or so abortion providers) — gave a series of w^ell-publicized 
interviews in which he acknowledged that the claim that the partial-birth abortion procedure was used 
rarely and mostly in acute medical situations w'as merely a ‘"party line,’’ and w-'as false. Mr. 
Fitzsimmons expressed regret about his ow'n previous (albeit minor) role in propagating that “party 
line,” explaining, “I lied through my teeth.” 

The truth, Mr. Fitzsimmons said, was that “[i]n the vast majority of cases, the procedure is performed 
on a healthy mother with a healthy fetus” (The New York Times, Feb. 26, 1997). He estimated that 
3,000-5,000 abortions annually are performed by the partial-birth method. Here are two examples of 
clear reporting on these revelations, including confirmations from other pro-abortion sources: 
www.nrlc.org/abortion/pba/PBA%20NYT%201ied.pdf 
and WWW'. nr lc.org/abortion/pba/PBA%20activists%201ied.pdf 

In addition, in early 1997 the PBS media criticism program Media Matters review^ed the history of the 
new^s media's gullible acceptance of the abortion lobby's original disinformation about partial -birth 
abortion, and concluded that it w-' as a case study in bad jo uni al ism. See: 
ww w .pbs. org/ wnet/mediamatters99/transcript2.html 

The Washington Posfs David Browm was showm on the program saying that the Post study found, 
“Cases in which the mother’s life w^ere at risk w^ere extremely rare. ... Most people w^ho got this 
procedure w-^ere really not very different from most people w-'ho got abortions.” 

Is Partial-Birth Abortion Performed “Rarely”? 

The Washington Post reported that a comnnittee of the Virginia legislature passed a 
bill to ban the “rarely used” method (Jan. 28, 2003) Likewise, the Associated Press 
reported, “A bill seeking to ban a rarely performed procedure commonly referred to as 
‘partial-birth abortion’ moved along in the [Virginia] Senate ...” (Jan. 30, 2003) (Many 
similar sightings in other media.) 
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Peggy Girsham, deputy managing editor of NPR News, recently sent out a note cautioning NPR 
reporters, “Tt is not correct to call these procedures ‘RARE’ - it is not known how often they are 
performed." However, in fact enough is known to demonstrate that it is tendentious to dismiss these 
brutal procedures as “rare.” 

Only one state (Kansas) requires reporting the partial-birth method separately from other methods used 
at the same stages in pregnancy.^ As noted, in 1997, Ron Fitzsimmons, executive director of the 
National Coalition of Abortion Providers, estimated approximately 3,000-5,000 abortions were 
performed by the method annually. However, since the Supreme Court’s 2000 ruling in Stenberg v, 
Car hart rendered unenforceable the bans on partial- birth abortion that had been enacted by more than 
half the states, the number of partial- birth abortions may have climbed since Mr. Fitzsimmons made 
that estimate. A voluntaiy^ survey of known abortion providers conducted by the Alan Guttmacher 
Institute (a special affiliate of Planned Parenthood), released in January 2003, claimed 2,200 partial- 
birth abortions m the year 2000 {despite a survey question so convoluted that daily practitioners of the 
method could have honestly answered “zero”). This was more than triple the absurdly low number of 
650 obtained by AGI using the same question just four years earlier - yet both numbers were 
immediately accepted by some journalists as reliable. So has the number of partial-birth abortions 
more than tripled in just fonr years? If so, isn’t that news? 

None of these numbers justify the dismissive adjective “rare.” Rare, compared to what? Usually, 
the answer is, “Rare, compared to first-trim ester abortions performed by entirely different methods.” 
But why is that the apt comparison? It is evident that a substantial fraction of the population, and 
many state and federal lawmakers, believe that there are some important distinctions betw^een 
abortions performed by vacuum aspiration or drugs during the first three months, and abortions 
performed in the fifth month and later involving partial delivery w-hile the baby is still alive. 

Rare? If a virus had killed 5,000 (or 2,200) newhom premature infants in neonatal units in one year, it 
w^ould be declared an epidemic and reported on the evening new-s — even though that w^ould be a “very 
small fraction” of all premature infants cared for in neonatal units during a year. 


Resources 

Additional documents on medical, legal, and legislative aspects of partial-birth abortion are posted on 
the NRLC w-ebsite at w^ww.nrlc.org/abortion/pba/index.html. A good primer on the issue is the 
testimony NRLC presented to a joint hearing of the U.S. Senate Judiciary Committee and the U.S. 
House .Tudiciary Constitution Subcommittee in March, 1997, w-hich contains footnoted citations to 
some of the more thorough journalistic examinations of the issue (including interviews withpartial- 


^ In 1999, Kansas abortionists reported they performed 182 partial-birth abortions on babies who 
w^ere defined by the abortionists themselves as “viable,” and they also reported that all 182 of these were 
perfomied for “mental” (as opposed to “physical”) health reasons. See page 11 of this document: 
http://W'Ww^kdhe.state.ks.us/hci/99itop 1 .pdf 
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birth abortionists) and to various primary documents. The testimony is posted here: 
www.nrlc.org/abortion/pba/testhtml 

The eight-page instruction paper on how to perform a partial-birth abortion that began the whole 
partial-birth abortion debate, written by an abortionist in 1992, is posted on a congressional w^ebsite 
here: w^wwchouse.gov/burton/'RSC/haskellinstructional.pdf 
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ABORTIONS Activists lied 


Pro-choice 
advocates 
admit to 
deception 

By RUTH PADAWER 

Staff Wiltw 

Leading abortion-rightB propo- 
nents lied during the debete over 
“partial-birth abortions” to pro- 
tect the controversial procedure 
against criticiem, according to sev- 
eral abortion providers and pro- 
choice activists. 

Ron ritisimmons, executive di- 
rector of the National Coalition of 
Abortion Providers, said he “lied” 
in a November 1996 interview for 
ABC’s when he said 

the rare and done 

another sr fetus. 

It ^ by' 

vFje ■ s'in'tt' that 

in the vast majority of cases, the 
procedure is used on a healthy 
mother who is five months preg- 

a_ ke^thv. agws 
'af. 

Sii^ii53G.D3E‘ Statement, which 
first appeared in an article to be 
published Monday in American 
Medical News, the American 
Medical Association’s -newsletter, 
marked the first time a prominent 
abortion-rights leader has strongly 
disputed the movement's claims. 

“Some people wonder if I’ve 
gone off the deep end, but they’re 
not getting it,” Fitzsimmons said 
Wednesday. “It’s a medically im- 
portant procedure, and we 
shouldn’t be afraid to speak can- 
didly about it. We shouldn’t be 
apologetic. We have nothing to 
hide.” 


The revelation comes one week 
before Congress is to consider a 
second attempt to ban the proce- 
dure, dubbed “partial-birth abor- 
tion” by its opponents. Congress 
passed a ban last year, but Presi- 
dent Clinton vetoed it. The Senate 
failed to override the veto. 


On Wednesday, a White House 
spokeswoman said Clinton op- 
poses using the procedure on 
healthy women with healthy fe- 
tuses. “If this procedure is ^ing 
used on an elective basis, where 
there’s another procedure avail- 
able, the president would be happy 
to sign legislation that would ban 
it,” spokeswoman Mary Ellen 
Glynn said. 


The procedure involves partial 
extraction of an intact fetus, feet 
first, with all but the head deliv- 
ered. The skull is then punctured 
and the contents suctioned until 
the head collapses. Physicians call 
it dilation and extraction (D&X) 
or intact dilation and evacuation 
(intact D&E), because the fetus 
comes out whole. 


Since 1993, abortion supporters 
and opponents have been engaged 
in a vicious public relations war 
over the procedure, with abortion 
foes using grisly illustrations to 
tap Americans’ general discomfort 
with late abortions. 


■ ’’-Th'i - aurtril'Siri T-fe'r?. 



' p the' 


To a great extent, the “partial- 
birth'' tactic worked; a July 1996 
Gallup Poll found 71 percent of 
Americans favored banning “par- 
tial-birth” abortionB, 


To counter that campaign, the 
National Abortion Federation — 
the leader in the fight against a 
ban — produced several women 


The procedure involves partial extraction 
of a fetus, feet first, with all but the head 
delivered. The skull is then punctured and 
the contents suctioned until the head 
collapses. 


who used the procedure to abort 
pregnancies terminated for medi- 
cal reasons. Standing by' Clinton 
as he vetoed the bill, they told an- 
guiahing teles that forced even 
some abortion foes to relent. 

The deception came when pro- 
choice leaders claimed that these 
were the typical intact D&E cases. 
For example, a Plarmed Parent- 
hood Federation of America 1995 
release said the procedure is "done 
only in cases when the woman’s 
life is in danger or in cases of ex- 
treme fetal abnormality.” 

Some abortion providers were 
uneasy at what they felt were dis- 
tortions presented by their own 
side. 

■Bfeh'rtEon- ■■■ runs 

'did' it. 7 
.'^V wfc'^' - dfe ’ m-:s6 
"Lhlri Who {fc. w.isii 

and what happens when we tell? 
But frankly no one was asking me, 
BO I didn't have to worry." 

In April, at the federation’s an- 
nual meeting, at least one adminis- 
trator approached the group’s ex- 
ecutive director, Vicki Saporta, 
and urged mote honesty, 
-“rg misd fe iffi tbs 

OftSG 

'infegi 'i n £bt> ut-.bairhs 

ariic sues# 

we all have to stop and make sure 
that what we’re doing is what we 
can comfortably say we're doing. I 
can offer intact D&E and not be 
ashamed of it. I believe the work 


we do ie honorable; it's for the 
health of women and society in 
general,” 


But the abortion federation and 
others were determined to stick 
with theii original public claims. 
And when The Record and The 
Washington Post published arti- 
cles in September reporting that 
the procedure was more common, 
and only rarely done for medical 
reasons, pro-choic* leaders dis- 

Nevertheleas, groupe such as 
the abortion federation continue 

.'bft 

3rd trimester, and saying that few- 
er than 600 intact D&Es are per- 
formed annually. 

To those who chafed at the false 
claims, this week’s disclosures 
came as a relief. 


"Anytime we collectively shy 
away from the hard answers, or 
spin something because it's more 
palatable instead of clarifying it, 
we lose credibility,” said Ruth 
Arick, a former abortion clinic ad- 
ministrator who lives in Florida 
and now consults for clinics. 
"That credibility doesn't have to 
be lost forever; Ron is helping to 
rebuild It. It’s a courageous step.” 
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Watson A. Bowes, Jr, M.D. 
211 Huntington Drive 
Chapel Hill, NC 27514 

Phone (Fax) 919-929-3323 

e-iiiail: wbo\ves@rock.elji.iaiLcom 


March 6, 2003 


Douglas Johnson 
Legislative Director 
National Right to Life Committee 
512 10* Street NW 
Washington, DC 20004 

Dear Mr. Johnson: 

T ser\'ed as a full-time faculty member in ObstetiJcs and Gynecology at the University of 
Colorado Health Sciences Center until 1982 and thereafter at the University North 
Carolina until 1999. T am certified in Obsteti'ics and Gynecology and in Maternal-Fetal 
Medicine by the American Board of Obstetrics and Gynecology. My major academic 
interests were preterm birth, high-risk obstetrics and all aspects of labor and delivery. I 
am a Fellow of the American College of Obstetricians and Gynecologists, and I served on 
the Committee on Ethics including two years as the Chair of the committee. Currently 1 
am Co-Editor-in-Chief of The Obstetrical Si Gynecological Siayey, a Journal with wide 
distribution among American and foreign obstetrician/gynecologists. 

1 have reviewed the illustrations of the partial birth abortion procedure painted by Mrs. 
Tanja Bulter. Based on my 37 years of experience in clinical obstetrics, during which 
time I performed many deliveries of premature infants, I can testify that these illustrations 
accurately depict a fetus of approximately 24 weeks gestation and the anatomical and 
spatial relationships are accurate. Also, I believe these illustrations accurately depict the 
method of abortion described by Dr. Haskell in his presentation entitled “Dilatation and 
Extiaction for Late Second Trimester Abortion,” at the National Abortion Federation 
Risk Management Seminar in September 1992. 

Sincerely, 


Watson A. Bowes Jr., M.D. 

Emeritus Professor of Obstetrics & Gjmecology 
University of North Carolina at Chapel Hill 
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AotiiOTy P* Le^atine, M.D,, J.D, 

5406 Remington Rd. 

L£§s N.M. 8801 1 


March <1 2m'} 

M]\ iDougb:? Johnson 
I .-e ni $l,al n' e D i rector 
K'mlon;^!' Ria.ht fn life 
5 1 2“ 1 0 ^ .h St r ee I N o r\h we 9.t 
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Press Release 


This is a press release from the National Right to Life Committee (NRLC) in Washington, D.C., issued Tuesday, 
January 14, 2003, at 3:30 p.m. ET. For further information, call the NRLC Department of Media Relations at ' 
202-626-8833, or visit the NRLC website at vyww.nrlc.org . 

Guttmacher Survey of Abortion Providers Finds Reported 
Number of Partial-Birth Abortions More Than Tripled 

A just-released survey of abortion providers by the Alan Guttmacher Institute (AG I) showed the reported 
number of partial-birth abortions more than tripling from the same organization's survey four years ago. 

The AGI survey for 1996 (released in 1998) for the first time asked a question relating to partial-birth 
abortion (which they called D&X"), and then estimated that “about 650" such abortions were performed annually 
in the U.S. Stanley Henshaw of the Alan Guttmacher Institute was quoted as saying, "The numbers aren't exact, 
but I’m pretty sure it's in the 500 to 1,000 range" (The New York Times, Dec. 1 1 , 1998). Despite grave defects in 
the method by which that number was arrived at, and its obvious inconsistency with other evidence, the figure 
was immediately accepted as credible by some news media, and since has been cited by various news outlets 
and pro-abortion advocates. 

The new survey, using the same method, estimates that 2,200 "D&X" (partial-birth) abortions were performed 
during 2000 -- more than tripling the 1996 figure. 

"The number of partial-birth abortions reported has more than tripled in just four years," commented NRLC 
Legislative Director Douglas Johnson. "Either the number of partial-birth abortions is increasing rapidly, or the 
news media was mistaken in accepting the 1996 figure, or both. In reality, there is good evidence that even the 
new figure of 2,200 is much too low. " 

In the new study, AGI tries to minimize the significance of the 2,200 figure by saying that it amounts to only 
a fraction of 1% of all reported abortions. Johnson commented, "It is unbelievably callous to dismiss the killing 
of 2,200 mostly delivered babies as 'rare.' If a virus was killing 2,200 pre-mature infants, we'd call it an 
epidemic." 

Johnson noted that the survey question describes the abortion method in a way that is so confused and 
inaccurate that even abortionists who have performed hundreds of partial-birth abortions, as legally defined, 
could honestly answer that they have never performed the procedure described in the question. Secondly, 
responses to the AGI survey are purely voluntary, and abortionists who perform large numbers of partial-birth 
abortions may be disinclined to feed the national controversy by voluntarily reporting. 

Johnson noted that in 1997, Ron Fitzsimmons, the executive director of the National Coalition of Abortion 
Providers, gave a series of well- publicized interviews in which he repudiated the claim that the partial-birth 
abortion procedure was used rarely and mostly in acute medical situations. He said those claims were merely a 
"party line, " and were false. The truth, Mr. Fitzsimmons said, was that "in the vast majority of cases, the 
procedure is performed on a healthy mother with a healthy fetus" (The New York Times, Feb. 26, 1997). He 
estimated that 4,000-5,000 abortions annually are performed by the partial-birth method. That is a sizable 
fraction of all of the abortions performed in the fifth month and later. 

For more information on the number of partial-birth abortions, see: 

httpi//w ww.nrlc.org/abo r tion/Dba/PBA%20NYT%20Mpdprif 

ht tp://wwwmrlc.org/abortion/Dba/PBA%20activists%20lied.pdf 

http://www.nrlc.org/abortion/pba/index.html 

National Right to Life is the nation's largest pro-life organization, vrith affiliates in all 50 states and over 
3,000 local chapters nationwide. National Right to Life works through legislation and education to protect those 
threatened by abortion, infantidde and euthanasia. 


http://www.nrlc.org/press__releases__new/release01 1 503.html 
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National Right to Life News . 6/19/97 

Call It “Partial-Birth Abortion” 
— lt*s the Law! 

By Douglas Johnson 

NRLC Federal Legislative Director 


WASHINGTON (June 16) - - You 
may have read in the paper that 
both houses of Congress have 
approved a bill “banning a medical 
procedure known as intact dilation 
and extraction," or words to that 
effect. 

But actually, Congress never 
passed such a bill. 

Rather, the House and Senate 
have given preiuninaiy approval to 
a bill (HH 1122) to ban partial* 
birth abortion (unless necessaiy 
to save a mother's life). (The House 
must vote again on the bill to 
approve minor amendments made 
by the Senate, before it is sent to 
rS^sident Clinton, who says he will 
veto it.) 

However, whenever the media 
uses the term chosen by Congress, 
partial-birth abortion, some 
opponents of the Partial -Birth 
Abortion Ban Act object because, 
they argue, “it is not a medical 
term." 

Many journalists have been recep- 
tive to such pressure. Some recent 
wire service accounts of the con- 
gressional debate on the Partial- 
Birth Abortion Ban Act. for exam- 
ple, referred only to “certain late- 
term abortions" and contained no 
mention of the term “partial-birth 
abortion," and no description what- 
ever of the type of abortion that 
would be banned by the measure. 

A recent Associated Press dis- 
patch, headlined “Bill Tides Can Be 
Distortions," claimed. ""Partial- 
birth’ is the nonclinical name for a 
procedure known more scientifical- 
ly as dilation and extraction.’ “ 

That sort of comment is itself a 
distortion. When such mischarac- 
terizations of the bill appear in the 
press, they should be challenged by 
knowledgeable pro-lifers on the 
grounds discussed below. 


First, the term partial-birth 
abcKrtioa is now a legal term of 
aH, That is, partial-birtfa abox^ 
tion has been adopted by numer- 
ous state legislative bodies as the 
“official" legal term to refer to a 
very spedhc and carefully defined 
method of killing partly bom 
human beings. As of this writing. 
13 states had enacted bills to ban 
partial-birth abortion, and it 
appears that several others may do 
so before the end of the year. 

Second, the term partial-birth 
abortion is not equivalent to any 
of the terms of pseudo-medical jar- 
gon that pro-ab^ion groups insist 
are the proper “medical" or “clini- 
cal” terms. 

Third, the term partial-birth 
abortion is not a “distortion” of 
reality, nor is the term in any way 
misleading. Rather, the term par- 
tiaj-birth abortion accurately 
conforms to terminology in related 
areas of law and medicine. 

These points are expanded on 
below. 


Partial-Birth Abortion; 

A Legal Ibrm of Art 

As of June 16. 1997, 13 states 
have already made it illegal to per- 
form a partial-birth abortion, 
and three more such bills are 
awaiting action by governors. 

In addition, lopsided majorities of 
both houses of (Congress have voted 
to put the term partial-birth 
abortion into the U.S. Criminal 
Code. 

All of these bills define partial- 
birth abortion in essentially Uie 
same way: an abortion in whidj the 
living baby is partly delivered 
before being kill^. The proposed 
federal bill (HR 1122), which has 
served as the basic model for the 


state bills, would define partial- 
birth abortion as “an abortion in 
which the person performing the 
abortion partially vaginally deliv- 
ers a living fetus before killing the 
fetus and completing the delivery." 

It is hard to see what justification 
journalists have for denigrating the 
legal terminology enacted in law by 
elected legislators, and substitu ting 
terms preferred by some pro-abor- 
tion advocacy groups. After all, sev- 
eral years ago when Congress 
defined certain firearms as “assault 
weapons,” that is what they became 
- - in law and in the media - - even 
though manufacturers and users of 
such firearms prefer other terms. 

The real reason that pro-abortion 
advocates dislike the term partial- 
birth abortion, of course, is that it 
gives the la 3 rperson a clear picture 
of how this type of abortion is per- 
formed. As Bear Atwood, president 
of the New Jersey chapter of the 
National Organization for Women 
(NOW), put it, "The whole term, 
‘partial-birth abortion’ gives people 
pause." (AP, Jime 2) 

Thus, pro-abortion advocates 
want to conceal the brutal reality 
behind a smokescreen of unintelli- 
gible pseudo-medical jaigon. 
However, the abortionists who 
perform partial-birth abortions, 
and their lobbyists, disagree among 
^mselves as to what the “correct" 
jargon term should be. Indeed, var- 
ious opponents of the bill have 
insisted on at least three different 
pseudo- "medical" terms: “intact 
dilation and evacuation," “dilation 
and extraction,” and “intact dilata- 
tion and extraction." 

Before Congressman Charles 
Canady (R-Fl.) introduced the 
Partial-Birth Abortion Ban Act in 
June, 1995, his staff researched the 
matter and found that none of those 
terms appeared in any medical die- 
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tionary, nor in the Medline comput- 
er database, ncH* even in the sbm- 
dard textbook on abortion methods. 
Abortion Practice by Dr, Wamen 
Hem. 

The term “intact dilation and 
evacuation'’ (or “intact D&E") was 
invented fey the late Dr. James 
McMahon, who is generally credit- 
ed with developing the abortion 
method. But the national contro- 
versy over partial'birtb abortion 
really began in 1993, when NRLC 
obtained a copy of a paper written 
in 1992 by Ohio abortioiust Dr. 
Martin Haskell, in which Dr. 
Haskell explained step by step how 
to perform the proc^ure. In tiie 
pai^r. Dr. Haskell said that he had 
“coined* the term “dilation and 
extraction* or “D&X" to refer to the 
method. 

McMahon, however, explicitly 
repudiated the use of Hie term 
“dilation and extraction” in a 1993 
interview with American Medico/ 
News, saying, “I don’t use the term 
D&X. ... I think D&X has been 
defined in a way we don’t want to 
embrace.” 

Besides being idiosyncratic terms, 
both ‘intact D&E" and “D&X” were 
veiy “blurry” terms. McMahon and 
Haskell never ofTered anything 
approximating rigid defmitioTis of 
their coined terms. Because “intact 
dilation and evacuation” and “dila- 
tion and extraction” are not stan- 
dard. clearly defined medical terms. 
Congressman Canady rejected 
them as useless for purposes of 
defining a criminal offense. A crim- 
inal statute that relied on such 
murky terms would be struck down 
by the federal courts as “void for 
vagueness.” 

IThe term “intact dilation and 
evacuation” should not be confused 
with “dilation and evacuation” 
cD&Ei. which is a procedure com- 
monly used to perform second- 
trimester abortions, involving dis- 
memberment of the baby while still 
in the uterus. HR 1122 does not 
apply to this method at all.} 

The Abortionists’ Pseudo- 
Medlicmt Terms Are Not 
Equivalent to 
**Partial-Birth Abortion** 

It is simply inaccurate for jour- 
nalists to graft abortionists* jargon 


terms onto the ParHal-Birth 
Abortion Ban Act, becattse none of 
the so-called “medical” terms is 
e^valent to the definition of par- 
tial-birth abortion contained in 
HR 1122. The definition of partial- 
birth abortion is in some respects 
narrower and in some respects 
broader than the abortionists’ 
terms, as e:q>iained below. 

lb understand these distinctions, 
it is first important to grasp exactly 
bow a partial-birth abortion is typi- 
cally performed. The abortionist 
pulls a living baby feet-first out of 
the womb and into the birth canal 
(vagina), except far the head, which 
the abortionist purposely keeps 
lodged just inside the cervix (the 
opening to the womb). 

The abortionist then punctures 
the base of the skull with a surgical 
instrument, such as a long surgical 
sdasors or a pointed hoUow metal 
tube called a trochar. He then 
inserts a catheter (tube) into the 
wound, and removes the bal^s 
brain with a powerful suction 
machine. This causes the skull to 
collapse, after which the abortioiust 
completes the delivery of the now- 
dead baby. 

’The terms “intact dilation and 
evacuation” and “dilation and 
extraction” were sometimes used by 
Dr McMahon and Dr Haskell, 
respectively, to refer to certain pro- 
cedures that are not banned by the 
Partial-Birth Abortion Ban Act, and 
shouldn’t be banned. For example, 
both abortionists used their terms 
to refer to procedures in which they 
removed babies who had died nat- 
ural deaths in utero. Such a proce- 
dure is not an abortion of any kind. 

On the other hand, some variants 
of partial-birth abortions - • that is. 
some abortions involving the par- 
tial delivery of a living baby who is 
then killed - • would not have been 
considered "intact dilation and 
evacuation” procedures by Dr. 
McMahon or "dilation and extrac- 
tion" procedures by Dr. Haskell, 
because they used those terms to 
refer to their own specific varia- 
tions, and not to other specific tech- 
niques for killing partly born 
babies. 

In other words, the McMahon and 
Haskell terms overlap with the 
class of abortions that would be 
banned by the Partial-Birth 

2 . 


Abortion Ban Act, but the abortion- 
ists’ terma are not congruent with 
the definition of partial-birth 
abortion in the bill. 

(Dn January 12, 1997, the execu- 
tive board of the American College 
of Obstetricians and Gynecologists 
(ACOG) (an organization strongly 
opposed to all anti-abortion legisla- 
tion), adopted a “statement of poli- 
Or* which defined a procedure it 
called “intact dilatation and extrac- 
tion" - - in effect, a h3rbrid term 
drawn from both of the McMahon 
and Haskell terms cited above. 
However, ACOG's definition does 
not agree with either of the other 
abortionists’ terms, nor with the 
definition of partial-birth abor- 
tion found in the bill. 

Ihe ACOG statement defined 
“intact dilatation and extraction” 
as containing “all oT a list of 
ments.” Among the components of 
^e “ACOG definition” were 
'"partial evacuation of the intracra- 
nial contents of a living fetus to 
effect vaginal delivery of a dead but 
otherwise intact fetus.” {emphasis 
added] 

Read literally » - which is the way 
that criminal laws must be read - - 
this definition would not even 
apply to the typical partial-birth 
abortion describe in Dr. Martin 
Haskell’s 1992 instructional paper. 

Hie ACOG definition covers only 
procedures in whttii the brain is 
“partially" removed fram a “living" 
fetus. But medical experts agree 
that, in most cases, the thrust of 
the surreal scissors (or other 
instrument) into the baby’s skull 
would kill the baby, and this occurs 
before the abortionist inserts a suc- 
tion tube to remove the brain. 
(“When I do the instrumentation on 
the skull ... it destroys the brain 
tissue sufficiently so that even if it 
(the fetus) fells out at that point, 
it’s definitely not alive,” Dr. Haskell 
explained in an interview with the 
Dayton Daily News, published Dec. 

10. 1989.) In some cases the baby 
may indeed survive the ^all-punc- 
turing long enough to be killed by 
the braitt-remov^ - - but it would 
be practically impossible for the 
government to prove that this had 
occurred in any given case, after 
the fact. 

Moreover, typically the brain is 
then entirely removed, not “partial- 
ly" removed. 
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Thus, most partial>birth abor- 
tions would not even be covered by 
the ACOG definition. 

Tlie Term ^^Paitiat-Biitb 
Abortion’' Conforms to Other 

Legal and Medical Usage 
The term chosen by Congress, 
partial-birth abortion, is in no 
sense misleading. In sworn testi- 
mony in an Ohio lawsuit on Nov, 8, 
1995, Dr. Martin Haskell - - who 
authored the 1992 instructional 
paper that touched o£f the national 
controversy over the procedure - - 
explained that he fir^ learned of 
the method when a colleague 
“described very briefly over the 
phone to me a technique that I 
later learned came from Dr. 
McMahon where they internally 
grab the fetus and rotate it and 
accomplish - - be somewhat equiva- 
lent to a breech type of delivery.’' 
(emphasis added] 

However, some of those who have 
objected to the term “partial-birth” 
insist that the phrase implies that 
the abortion procedures at issue 
are usually performed at full term, 
or nearly full term - - whidi is only 
rarely the case. This objection con- 
fuses “full-term" with “birth,” but 
those are two completely different 
things, both legally and in common 
parlance. 

A full-term pregnancy is 40 
weeks. As NRLC has emphasized 
since the Partial -Birth Abortion 
Ban Act was introduced in June. 
1995. most partial-birth abortions 
are performed in the fifth and sixth 
months '2'^ to 26 weeks LMP. i.e.. 
after the mother’s last menstrual 
period Generally, the partial-birth 
abortion method hs not used before 
20 weeks. A baby who is expelled 
alive from the womb at this stage 
{for example, in a spontaneous mis- 
carriage) has indeed been legally 
“bom.” If a baby at 20 weeks or 
later (1) is expelled completely from 
the mother, and (2) shows even the 
briefest signs of life - - attempts to 
breathe, movement of voluntary 
muscles, etc. - - legally a live birth 
has occurred. Just about everyone 
will a^e that such a live-bom but 
“pre-viable" baby is protected by 
the Constitution and state homi- 
cide lavrs during her brief life out- 
side the womb. 


Obstetricians and perinatolc^ts 
confirm that even during this 
immediate “pre-viability” range of 
20 22 weeks, if a baby is 

expelled or removed completely 
the uterus, she will usually 
gasp for breath for some time. 
(Thus, the victim of a partial-birth 
abortion is indeed only “indhes 
ftom her first breath* when the 
surgical scissors penetrates her 
skull, just as NRLC has said in var- 
ious Uterature.) 

Moreover, even at 20 to 23 we^cs. 
Such a child typically will move and 
will have a heartbeat - - whi^ 
sometimes contmues for an hour or 
more after birth • - as the infant 
struggles to hold on to life. 

Beginning at 23 weeks, the baby 
has a substantial chance for sur- 
vival, whidi rapidly climbs to over 
80% by 26 weeks (still considered 
the second trimester). 

Id summary; if a fetua/baby at 
(say) 21 weeks is spontaneously 
expelled alive, or if the head 
accidentally emerges during an 
attempted partial-birth abor- 
tion, a leg^ ’live birth" has 
occurred - > even though that 
baby is not yet considered 
*Viable." 

Thus, there is nothing inaccu- 
rate or misleading about saying 
that the same living baby, 
entirely delivered into the 
birth canal except for the heady 
is “partly bom." Nor is it inac- 
curate or misleading to call 
such a delivery, when per- 
formed as an abortion method, 
a "partial-birth abortion," 
which is what the various leg- 
islative bodies have done. 
Moreover, large numbers of physi- 
dans are quite comfortable with 
the term partial-birth altM). tion. For 
example, the Physicians’ Ad Hoc 
Coalition for Truth, a group of near- 
ly 60D physicians (predominantly 
professors and other specialists in 
ob/g 3 m) embraces the term and has 
defended it as accurate. 

President Clinton has also repeat- 
edly used the term “partial-birth 
abortion.” 


Terminology: "Late-Tbrm 
Alxniions" is Murky 
and Misleading 
Sometimes, the bill has been 
referred to as aimply restricting 
'^ate-term abortions.” This usage is 
muri^ and can be misleading. The 
bill does not contain any reference 
to the gestational age of Uie 
fetus/baby. From available evi- 
dence, it api^BTs that the partial- 
birth abortion method is general- 
ly used after 20 weeks (4- 1/2 
months). However, there are indica- 
tions that the method at times has 
been used somewhat earlier - - and 
the bill bans the practioe of 
tial-inrth abortion at any point in 
pregnancy. 

When supporters of abortion such 
as Presid^t Clinton or NARAL say 
“late-term * they are using the 
fdirase as code for “third trimester.” 
But the vast majority of the abor- 
Uati procedures prohibited 1^ the 
Partial-Birth Abortion Ban Act are 
performed in the fUUi and sixth 
months of pregnancy, not in the 
third trimester. Moat of the law- 
makers who oppose the Partial- 
Birth Abortion Ban Act tell their 
constituents that they generally 
oppose “late-term” abortions, with- 
out (in roost cases) explaining &at 
their usage of the term does not 
apply to the fifth and sixth months. 

V^en the media uses the phrase 
“late-tcnn” to apply, without dis- 
tint^on, both to bills that apply 
mainly to the fifth and sixth 
months and to bills that apply not 
at all in the fifth and sixth months, 
the media thereby obscures pro- 
found policy difFerencea. Some pro- 
abortion lawmakers find such 
murkiness politically helpftil, but 
when journalists engage in such 
unnecessary imprecision, they do a 
disservice to their readers w* view- 
ers. 

They should just call it what the 
law calls it - - particd'birth tUror- 
tion. 


3 
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(202) 626-8820 

^^This is not an emergency. ... All of our procedures were considered elective. 
Claudia Crown Ades (April 12, 1996) 


The Clinton Veto: Defending Euthanasia for the Partly Born? 


On April lOy 1996y President Clinton vetoed the Partial-Birth Abortion Ban Act. Mr. 
Clinton then appeared before television cameras with five women who had received 
late-term abortions from the late Dr. James McMahony including Claudia Crown Ades 
of Santa MonicUy California. Mr. Clinton said the veto was necessary to preserve 
access to a ^^potentially life-saving— certainly health saving^ fyrocedure. The women 
who were with him ^^never had a choicey '' he said. 

On April 1 2y Ms. Ades and Douglas JohnsoUy legislative director for the National Right 
to Life Committee (NRLC)y were simultaneously interviewed by telephone on *Mhe 
Mike Malone ShoWy a live radio talk show broadcast on WNTM-AM in MobilCy 
Alabama. The following excerpts were carefully transcribed by NRLC from a tape 
recording provided by WNTM. Copies of the entire tape are available to legitimate 
news media from NRLC y (202) 626-882by (301) 502-1170. 

Claudia Ades: It is not a political agenda for me at all. It is simply that I want to proteet 
women in the future that need this procedure. The procedure saved my life. [Material 
omitted.] 

Douglas Johnson: I've heard Claudia say a couple of times that she thought this 
procedure saved her life. The bill explieitly permits the procedure to be done if it ever 
were necessary to save a woman's life.... [material omitted] 

Mike Malone: Since 1 am a layman in all of these matters, as far as the medical end of it 
goes: Why would a Caesarian section not be appropriate in your ease, Claudia? 

Ades: Oh, well, that's very simple. There's two reasons. A Caesarian section is an 
emergency surgery that was designed [for] when an emergency is at hand, when the 
baby's life is at risk— when the baby needs to survive, and it's an emergency situation. 

"A," this is not an emergency. And "B," we wanted to take our son out of torture. The 
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puipose of this is so that my son would not be tortured anymore. Douglas would have it 
that T delivered this baby and held him 'til he died, while he gasped for breath. 

Malone: Douglas, is that true? What would you have told her to do? 

Johnson: Well, you know, the story keeps changing here. A little while ago, it was to 
save her life. And now it's so that she wouldn't have to have the baby bom alive... 

Ades: [intenmpting] No, this procedure was not perfonned in order to save my life. 

Had T carried the baby to temi, and my son had died inside of me, then T would have been 
at risk. There's a severe risk if he had died inside of me. 

Malone: Douglas, what would you have had her do? 

Johnson: If a baby dies a natural death in utero— it’s a very tragic thing— the removal of 
that baby is not an abortion. It's not a partial-birth abortion or any kind of abortion, and 
there's never been any kind of law against that before or after Roe v. Wade. It is not 
tme... 

Ades: [Interrupting] So in other words, knowing that my son was going to die, and was 
struggling and living a tortured life inside of me, I should have just waited for him to die- 
- is this what you're saying? 

Johnson: Well, this is an argument [by Ms. Ades] for pre-natal euthanasia- and we do 
disagree with that. But this is a far different argument than we started with, where it was 
asserted that this was necessary to save your life. 

[material omitted] 

Johnson: Every M.D. in Congress voted in favor of this bill, with one exception [the 
exception being Rep. Jim McDermott]. Senator Frist, a surgeon [who supported the bill], 
checked with the most eminent authorities in obstetrics that he could find, as he said on 
the Senate floor, and nobody could tell him that there was any medical justification for 
this procedure whatever. 

You know, Dr. Martin Haskell was asked a lot of interesting questions in that tape- 
recorded interview with the American Medical News. [The interview was conducted in 
mid-1993; the tape-recording transcript was provided to the House Judiciary Committee 
by American Medical News on July 11, 1995.] He was asked specifically about whether 
he did the abortions only in these extreme cases that we're hearing about, these difficult 
circumstances. And this was his answer, and this is verbatim. He said, "I'll be quite 
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frank: Most of my abortions are elective... 

Ades: [interrupting] Correct. That's correct! 

Johnson: [continuing quote from Dr. Haskell transcript] ... in that 20-24 week range. In 
my particular case, probably 20% are for genetic reasons. And the other 80% are purely 
elective." [End of quote from transcript of interview with Dr. Martin Haskell.] 

Ades: That's coiTcct. My procedure was elective. That is considered an elective 
procedure, as were the procedures of Coreen Costello and Tammy Watts and Mary 
Dorothy-Line and all the other women who were at the White House yesterday. All of 
our procedures were considered eleetive. 

Malone: Okay, gentleman and lady, please hang on, T am way over time here for a 
break. 

[Material omitted] 

Johnson: Where a baby has severe handicaps and disorders, it is sometimes necessary to 
deliver early. Most of the specialists in the country deliver babies with these disorders 
alive, without jeopardy to the mother. And they make the baby as comfortable as 
possible, give what pain relief is neeessary, for whatever time that baby has allotted, in 
these cases. Again, the great majority of the partial-birth abortions have nothing to do 
with any of these [severe physieal disorders of mother or baby] eireumstances. 

Continuation of excerpts from April 12, 1996, live radio debate between Claudia 
Crown Ades, who had appeared with President Clinton at the April 10 ^Weto 
ceremony, and Douglas Johnson, legislative director for the National Right to Life 
Committee, This transcript of the tape-recorded program was made by NRLC, (202) 
626-8820, 

Ades: This bill specifically is part of a political agenda.... If s the political agenda of the 
extreme right. 

Johnson: Let's talk about that for a minute. This bill was supported by 39% of the 
Democrats in the House, including the leadership of the Democrats— the leader, Dick 
Gephardt of Missouri, certainly no part of the 'radieal right.' [Demoeratic whip] David 
Bonior... 

Malone: I see Patrick Kennedy here, who supported it. 

Ades: No, no! Senator Kennedy, excuse me, Congressman Kennedy does not support 
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this. Senator Kennedy was one of the leaders in the Senate opposing the bill. 

Johnson: No, excuse me, we're talking about Congressman Patrick Kennedy. 

Ades: Congressman Kennedy was— along with Gephardt, along with many others— 

were very, very misinformed, and very, and now, T ean't guarantee you, T can’t speak for 
them, but 1 can assure you, now that the President has listened to us— and the President 
said to me [tangent on Clinton remarks at veto ceremony not transcribed here]. 

Malone: But the fact remains, does it not, that Gephardt and Representative Patrick 
Kennedy did support the bill? 

Ades: Gephardt has stated that he was misinformed, [inaudible word] he made that 
statement. 

Malone: Well, that’s his problem, then. But did he support the bill, along with 
Kennedy? 

Ades: Originally, yes. When it goes baek to the House, I would be very surprised if you 
don't see a lot of those votes turn around, [material omitted] 

Johnson: The question was, the Tar right.” I guess that ineludes, then, the entire 
Alabama congressional delegation, of both parties, with the exeeption of Mr. Hilliard, 
and everybody out there that supports those members [of Congress], you can regard 
yourselves as part of ’the far right.' 


A:ADESv3 
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Monday, August 17, 1998 'j'uj, IJKashington Post 


An Umiabk Abortion BUI 


The so-caDed Late-Term Abortion 
Restriction Act, promoted by Reps. 
Steny Hoyer (D-Md) and James 
Greenwood (R-Pa,), is a counterfeit 
designed to provide cover for politi- 
cians who oppose the PartialBirth 
Abortion Ban Act [letters, July 30]. 

These lawmakers claim that their 
bill “prohibits all abortions performed 
after fetal viability,” with a seeming 
narrow exception. But in reality, it 
“prohibits” not a sin^e abortion, by 
the partial-birth method or any other. 

Most partial-birth abortions are 
performed in the fifth and sixth 
months of pregnancy. Reps. Hoyer 
and Greenwood do not regard these 
as “late-term,” although the babies’ 
lung development in these months is 
at most a few weeks short of the 
“viability” point at which they could 
survive independently of their moth- 
ers (at about 5% months). 


Many other victims of partial-birth 
abortion are certainly past that “via- 
bility” point — but whatever a bab/s 
exact stage of lung development, he 
or she would find no protection in the 
Hoyer-Greenwood b^ First, the bill 
gives the abortionist authority to 
determine what the criteria for ‘Via- 
bility” win be and which babies meet 
those criteria. Practitioners of late 
abortions usually insist that “viabili- 
ty” does not occur imtil well into the 
seventh month, and under the Hoyer- 
Greenwood bin, no abortionist can 
legally be deemed “wrong” in such a 
declaration. 

Second, even during the final three 
months of pregnancy, the Hoyer- 
Greenwood bill would permit abor- 
tion if “in the medical jut^ent of the 
attending physician, the abortion is 
necessary. . .to avert serious adverse 
health consequences to the woman.” 
At a March 12, 1997, press confer- 
ence, Mr. Hoyer was asked what he 
meant by his language. Rep. Hoyer 
responded, “Does it include mental 
he^? Yes, it does.” He explained 
that this would apply in cases in 
which “it poses a psydiological trau- 
ma to the woman to carry to term.” 

Thus, the Hoyer-Greenwood bill 
authorizes abortions of third-trimes- 
ter, indisputably viable infants, vriien- 
ever an abortionist decides that the 
abortion would preserve the mother’s 
“mental health.” Any lawmaker who 
is prepared to defend such a policy 
should co-sponsor the Hoyer-<Jreen- 
wood bill. 

DOUGLAS JOHNSON 

Legislative Director 
National Right to Life Committee 

Washington 
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OPEN 



Hello. I'm Alex Jones, the executive editor of Media Matters. 
Media Matters probes that controversial, feared, even sometimes 
hated group known as the news media. We look at how 
journalists work, and how WELL they do their critically important 
job. 

Tonight Media Matters presents reports by three journalists who 
- this time - are taking a hard look at their FELLOW journalists. 
Nancy Hicks Maynard, formerly of The New York Times The 
Oakland Tribune, will look at the debate within the media 
prompted by new technology that makes it EASY to alter 
photographs without ANYONE being the wiser. Are news 
photographs NEWS ... or are they art? 


Author and journalist David Remnick of The New Yorker 
examines the powerful editorial page of The Wall Street Journal, 
whose fierce conservative voice has made it the scourge of the 
Clinton Administration. 


But first, we take a look at how the news media covered the 
effort to ban intact dilation and extraction, a procedure better 
known as partial birth abortions. There is no more divisive or 
passionately argued issue than that of abortion, and reporters 
are not immune to those passionate convictions. According to 
various surveys, most journalists - like most Americans - favor 
abortion rights. But a journalist's job is to put personal beliefs 
aside when covering a story. 

We're going to explore how reporters' BELIEFS concerning 
abortion rights may have affected coverage of this VERY 
sensitive issue. The effort in Congress to outlaw this abortion 
procedure became a battleground off opposing views. But what 
are the facts? Terry Eastland, editor of Forbes’ Media Critic 
Online, is our reporter. 
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top 

SOUND MONTAGE OF CONGRESSIONAL DEBA TES 

Man 

Never in my career have I heard a physician refer to any 
technique as a partial birth abortion. (Overlap) 

TV Commentator 

On Capitol Hill, abortion is re-emerging as a national election 
issue. 

TV Commentator 

(Overlap) victory for anti-abortion forces ... 

(Overlapping Voices) 

Woman 

This is one of the most devastating (Overlap) and your child can 
really not(?) live. 

TV Commentator 

It's a very rare procedure, but it is the first time ... (Overlap) 

Woman 

And yet this bill would outlaw an emergency medical procedure. 

Man 

Why are we doing this ... to our children? 

(Pause) 

Man 

This legislation forces us for the first time to acknowledge 
(Overlap) 


to p 


Terry Eastland, Media Matters Reporter 

In June of 1995, a bill was introduced in the Congress banning a 
medical procedure that its sponsors called partial birth 
abortion ... in which the doctors who performed it refer to as 
intact dilation and extraction. The bill was passed by Congress 
and vetoed by President Clinton in April, 1996. 

President Clinton 

... so that we don't put these women in a position, and these 
families in a position, where they lose all possibility of future 
child bearing. 

Eastland 
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By October, Congress had failed to override the veto and the bill 
was dead. Over those 15 months, the press tracked the bill's 
political journey and yet failed to report the substance of the 
story. 

Karen Tumulty, Time Magazine 

I think that the coverage of the partial birth abortion debate has 
been abysmal. Uh, primarily because there are facts and figures 
being thrown around out there where basically facts and figures 
do not exist. 

John Leo, U.S. News And Worfyf Heport 

I can't think of a major story in the last ten years that has been 
distorted as fully as abortion. And the partial birth abortion was 
so egregiously handled that I think someone should do a great 
book on how the press mangled this issue. 

Eastland 

A little known abortion procedure pioneered by a Los Angeles 
doctor that is usually performed after 20 weeks of pregnancy. 
The physician dilates a woman's cervix in order to pull the often 
living fetus feet first through the birth canal before collapsing the 
skull in order to fully remove it. 

Eastland 

Diane Gianelli of the American Medical News became one of the 
first reporters to write about this procedure when anti-abortion 
groups began targeting it in 1993. 

Diane Gianelli, American Medicai News 

The abortion debate over the years has successfully been framed 
as a woman's rights issue. And ... the pro-life community for 
years has been trying to refocus the debate to get people to look 
at the fetus, or the baby. And they have not been very 
successful at that. So, when they found Dr. Haskeirs(?) printed 
paper describing the procedure, and they came up with line 
drawings ... that was their ace in the hole. 


Eastland 

Anti-abortion groups created an ad featuring a graphic 
illustration of the abortion procedure using a description from an 
Ohio abortion doctor. 

Douglas Johnson, National Right To Life Committee 

We felt that this was one particular type of abortion on which 
there was really impeccable documentation. The baby, while still 
alive, is pulled out feet first ... everything except the head ... 
and then the head is punctured ... all of this while the baby is 
still alive. And so we thought this is something, perhaps, we can 
get enough support to do something about and save thousands 
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of lives a year. 

Kate Michelman, NARAL 

The nature of this debate really gave them, the opponents of 
choice, an opportunity to sensationalize, inflame and ... and 
really draw attention away from what I consider and most 
people consider to be the central question in the abortion debate 
which is who should decide. 

Eastland 

Abortion opponents claim that the procedure was used 
thousands of times a year ... mainly in the second trimester of 
pregnancy ... and mostly on the healthy fetuses of healthy 
mothers. Countering their campaign, abortion rights groups said 
that the procedure was used only several hundred times a 
year ... mainly in the third trimester and almost always in cases 
of severe fetal deformity and to protect the health or the life of 
the mother. 

Rep. Henry Hyde, (R.) IL 

You wouldn't take a coyote, a mangy raccoon and treat that 
animal that way because it's too cruel. 

Woman 

There are emergency medical procedures done in the most 
tragic and painful circumstances ... and yet this bill would outlaw 
an emergency medical procedure. 

Sen. Robert Smith, (R.) NH 

Why are we doing this? 

Eastland 

Advocates on both sides made exaggerated claims. Many 
opponents of the ban said that the procedure was used only in 
dire circumstances, while supporters asserted that healthy 
babies were being aborted in the final weeks of pregnancy. 

Eastland 

Sorting through this rhetoric, reporters faced two key questions. 
How many of these abortions are actually performed, and under 
what conditions. The absence of accurate statistics added to the 
difficulties in reporting this story. 


top 

Andrew Rosenthal, The New Yorif Times 

With abortion, all you have are various people who gather 
reported abortions. There's the Guttmacher(?) Institute of 
people like this who collect statistics on reported abortions. Well, 
that could be 90 percent of them, it could be 100 percent of 
them, or it could be 20 percent of them. We have no idea. 


http;//w\\T\'.pbs.org/wnet/mediamatters99/transcript2.html 


4/23/2003 



76 


Media Matters | Transcript 


Page 5 of 26 


Tumulty 

The only people who really know how often this procedure is 
performed and for what reasons are the people who do it. And in 
trying to collect that information, you are first, you know, at the 
mercy of the anecdote. Uh, somebody can tell you what they do 
In their clinic, but that is far from an overall picture. And also 
you are going to have to rely on the word of people who don't 
want to talk about it ... and who have very good reasons not to 
talk about it. Doctors are harassed and stalked. 

Eastland 

Given the difficulties in getting reliable statistics, journalists 
tended to reduce the story to one of conflicting claims. 

Jonathan Alter, Newsweek 

The journalist will go to one side, and then go to the other side 
and think that by doing that they are reporting the story, uh, 
when in fact what they are doing is they are reporting on the 
politics of a story and the advocacy involved in a story, but not 
necessarily about the nub of the story itself. 

Eastland 

In reporting these claims, journalists tended to accept as fact 
assertions provided by abortion rights groups. 

Tumulty 

By and large most news organizations have been far more 
willing to accept what facts, figures and examples are offered by 
the ... the abortions rights side and to discount the other side's 
argument. 

Eastland 

The Washington Post reported that the procedure is believed to 
be used rarely, and mostly in cases when the woman's life is at 
risk or the fetus is seriously deformed. Citing unnamed national 
research groups the Los Angeles Times said that about 13,000 
abortions are performed after 20 weeks gestation, and only 
about 500 involved the disputed procedure. 


top 

John Leo, U.S. Nee^ & Wotid Report 

David Shaw(?) did this wonderful series, as you know, years ago 
in the Los Angeles Times ... a huge four part series for which he 
was nominated for a Pulitzer on how the press routinely gets the 
abortion story wrong. And the reason that he concluded was that 
the newsroom is so pro-abortion that it can't get the story 
straight. 

Eastland 

Shaw's series based on his own examination of abortion 
coverage and interviews with more than 100 journalists did in 
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fact come to the conclusion that a pro-abortion rights bias exists 
within the press. 

Alter 

Journalists are disproportionately liberal on this issue. So they're 
more likely to rely on either consciously or unconsciously, the 
information that they get from the pro-choice side. 

Coreen Costello 

We had one hope ... and that was that we would be able to hold 
our daughter (Overlap) 

Eastland 

Abortion rights advocates brought forth five women who had 
undergone the procedure for reasons of severe fetal deformity, 
and all in the third trimester. 

Tammy Watts 

I went in for a routine seven month ultrasound. 

Eastland 

Their cases immediately became the core of stories in print and 
on television programs such as NBC's Dateline and CBS's 60 
Minutes. 

Ed Bradley 

Mickey Wilson(?) is a pediatric nurse and the mother of two 
children. In April of '94 she was eight months pregnant with her 
third child when she discovered her baby's brain was growing 
outside its head. 

Tumulty 

The piece that 60 Minutes did really fell into all the traps that 
this whole debate presented. They used these incredibly tragic 
examples, but examples that only portrayed basically one side of 
the debate. 

Eastland 

Echoing the position of abortion rights advocates, 60 Minutes 
focused on those abortions done by this procedure in the third 
trimester of pregnancy. The program made little effort to convey 
the view of abortion proponents that the procedure is most often 
used on healthy fetuses in the second trimester. 


top 

Tumulty 

These women had these unspeakable tragedies. And because 
those were the cases that we were able to get to immediately, 
and get those people on camera or into print ... those are the 
cases we relied on. 
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(Pause) 

Ruth Padawer, The Record 

Most of the stories that I read said that intact D&E(?) occurred 
oniy for fetai anomalies or tragic circumstances and that's not at 
aii what I found. 

Eastland 

Ruth Patower(?), a reporter for the Record, a New Jersey paper 
was asked to research the abortion procedure. In September of 
1996, some 14 months after the bill was introduced in Congress, 
her work led to the first independently researched article on the 
issue in the mainstream press. 

Padawer 

I was perplexed that the facts were in dispute. Uh, I had asked 
both sides to send me material and they both sent quite a bit of 
material. And ... uh, I was surprised at how far apart they were. 
Once I collected everything that I thought I needed from each 
side ... where they laid out their best cases, I decided to call 
physicians that I knew in New Jersey assuming that they would 
direct me to people in New York City or Pennsylvania. My 
understanding was that there were no intact D8 lEs in New 
Jersey. And in the course of our conversation the physician said, 
"I do them." And I was quite startled. I didn't realize that. And 
then he very frankly began telling me how he did them and how 
often he did them and what were the circumstances that brought 
women there. 

Eastland 

Through her conversations with two doctors and a clinic 
administrator, Patower discovered that in New Jersey alone 
roughly 1500 of the procedures were performed each year ... 
close to three times the number that abortion rights advocates 
had claimed for the entire country. And the procedure was 
mainly done in the second trimester on healthy fetuses. 

Tumulty 

Once the story was out they were immediately attacked and 
their figures were denied by the clinic involved. And they ... 
basically had no recourse to defend it other than to say, "We 
stand behind our story." 

Padawer 

I don't know how many abortions occur in that clinic. I am not 
there watching. What I do know is that two staff physicians 
independently told me those figures. 

Eastland 

Is it possible to verify Patower's reporting? In its coverage the 
Washington Post repeated mistakes made by many other 
newspapers. After complaints from anti-abortion groups, David 
Brown, a Post reporter and medical doctor, set out to discover 
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the facts for himself. 



David Brown, The Washington Post 

I was not looking for anecdotes, I was trying to get some sense 
of getting the totality of these procedures ... what fraction of 
them involve pregnancies in which the woman's health is at risk, 
what fraction of them involved pregnancies in which the fetus is 
clearly not going to survive even if he or she is born at term ... 
and the only source of that information was the doctors. 

Eastland 

Brown's reporting resulted in two articles ... a co-authored front 
page story and a second, more detailed piece in the paper's 
health section. He drew his profile of the procedure from 
extensive interviews with five abortion doctors in different parts 
of the country. 

Eastland 

Can you describe for us what your reporting found? 

Brown 

My reporting showed that a large number, possibly even a 
majority of these procedures were done on normal fetuses ... 
most of them were done before the period of viability. Cases in 
which the mother's life was truly at risk were extremely rare. 
Most people who got this procedure were really not very 
different from, uh, most people who got abortions. 

(Pause) 

Eastland 

The Washington Post and the Record were able to move beyond 
the rhetoric and the press releases to uncover key facts about 
this abortion procedure. Yet it took more than 14 months for 
those facts to emerge. 

Alter 

For news organizations to allow months to pass before they try 
to go out and do their own, independent assessment of the 
facts ... was a real problem. And they ... they let themselves 
substitute political reporting ... what was going on on the Hill, 
which is just a lot of unreliable, uh, advocates shouting at each 
other ... to drive out the real reporting, uh, of how many of 
these abortions were taking place and where, and at what time 
in women's pregnancies. 

Eastland 

And in the case of this particular story, reporters tended to 
accept as true the assertions of the abortion rights side ... 
despite evidence calling into question their claims. 
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Padawer 

One of the unsettling things of what I found in the reporting, uh, 
was ... the discovery that the pro-choice side was playing fast 
and loose with the facts. And that that ... uh, that there's a 
credibility gap there that there wasn't before ... for me. 

Gianelli 

It's a very difficult issue to cover, uh, as a reporter because you 
have to ... you have to be not pro-iife, not pro-choice, but pro- 
truth when you're writing these stories. Otherwise your stories 
wiil spin. You have to go to both sides, the primary sources, and 
then sit down and write it straight. And I think that's a very 
difficult thing to do. 

Leo 

It was very unfortunate. I think that the media, both TV and the 
print media, uh, used the arguments and often the language of 
the pro-choice side. They did not examine the ca... the 
weaknesses in their case, and I think the, uh, general coverage 
was ... varied from weak to openly distorted. I don't think the 
message was clearly brought to the American people what was 
at stake here. 

Eastland 

If a new bill banning the procedure is introduced in Congress, 
the press will be called upon once again. The question remains 
whether uncovering the divisive subject of abortion, the press 
can rise above the politics, and its own predilections ... to report 
the facts. 


top 
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Prepared Statement of Kathi A. Aultman, MD 

Chairman Chabot and distinguished members of the House Judiciary Sub- 
committee on the Constitution, Thank you for allowing me to testify before you re- 
garding H.R.4965, the “Partial-Birth Abortion Ban Act of 2002”. 

My name is Kathi A. Aultman, MD. I am a board certified obstetrician gyne- 
cologist, a fellow of the American College of Obstetricians and Gynecologists 
(ACOG), and a member in good standing with the American Medical Association 
(AMA). I have been in private practice in Orange Park, Florida for 21 years. I am 
on the Ethics Commission of the Christian Medical and Dental Associations (CMDA) 
and a member of Physicians’ Ad Hoc Coalition for Truth (PHACT). 
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I have spent my entire career as a women’s advocate and have a keen interest 
in issues that impact women’s health. I was the co-founder and co-director of the 
first Rape Treatment Center of Jacksonville, Florida and performed sexual assault 
exams as a medical examiner for Duval and Clay Counties. I also served as the 
Medical Director for Planned Parenthood of Jacksonville from 1981 to 1983. 

After mastering first trimester and early second trimester dilation and curettage 
with suction (D&C with suction) procedures I was able to “moonlight” at an abortion 
clinic in Gainesville, FL. I sought out special training with a local abortionist in 
order to learn mid second trimester dilation and evacuation (D&E) procedures. Al- 
though I do not currently perform abortions, I have continued to dialogue with abor- 
tion providers regarding current practices and have studied the medical literature 
on abortion. I continue to perform D&C with suction and rarely D&E and Induc- 
tions in cases of incomplete abortion and fetal demise. 

I see and treat women with medical and psychological complications from abortion 
and have managed and delivered women with pregnancies complicated by fetal 
anomalies, and medical, obstetrical, and psychological problems. I have personally 
had an abortion and I have a delightful adopted cousin who survived after her 
mother aborted her. 

I have first hand knowledge and familiarity with the partial-birth abortion issue, 
having testified before legislative bodies in Florida and Vermont. I also testified in 
court as an expert witness in Arkansas and Virginia and assisted Florida and sev- 
eral other states in designing and/or defending their bans. 

I support HR4965, the “Partial-Birth Abortion Ban Act of 2002”, for the following 
reasons: 

1) This bill clearly distinguishes Partial-Birth Abortion from other abortion pro- 
cedures. 

2) This bill will not endanger women’s health. 

3) It protects women from being subjected to a dangerous unproven experi- 
mental procedure. 

4) Partial-Birth Abortion has blurred the line between abortion and infanticide. 

5) It bans a procedure that is abhorrent to the vast majority of Americans. 

1) HR 4965 CLEARLY DISTINGUISHES PARTIAL-BIRTH ABORTION FROM 
OTHER ABORTION PROCEDURES. 

Partial-Birth Abortion is a legal term that covers a set of circumstances that cul- 
minate in the physician intentionally killing the fetus after it has been partially born. 

As defined in the act: 

“the term “partial-birth abortion” means an abortion in which (A) the person 
performing the abortion deliberately and intentional vaginally delivers a living 
fetus until, in the case of a head-first presentation, the entire fetal head is out- 
side the body of the mother, or, in the case of breech presentation, any part of 
the fetal trunk past the navel is outside the body of the mother for the purpose 
of performing an overt act that the person knows will kill the partially delivered 
living fetus: and (B) performs the overt act, other than completion of delivery, 
that kills the partially delivered living fetus;” 

(In the rest of the text the term “partially born” will be defined as the position of 
the fetus as described in HR 4965.) 

Partial-Birth Abortion includes but is not limited to D&X performed on live 
fetuses. It would also include a procedure used in China where formaldehyde is in- 
jected into the baby’s brain through its fontanel (soft spot), after the head has been 
delivered, in order to kill it prior to completing the delivery. It does not prohibit 
medical abortions, D&C with suction, or D&E procedures. It would not cover Induc- 
tion unless the physician intentionally intervened during the delivery portion of the 
procedure and killed the fetus after it had been “partially born. It would not cover 
a D&X on a dead fetus nor would it cover the accidental death of baby during the 
normal birth process. Under HR 4965 a Partial-Birth Abortion is allowed if it is 
“necessary to save the life of a mother whose life is endangered by a physical dis- 
order, illness, or injury. 

The “Partial-Birth Abortion Ban Act of 2002” eliminates the concern that D&E is 
prohibited under the act by more precisely defining what is meant by a Partial Birth 
Abortion. According to the Supreme Court in Stenberg v Carhart, the Nebraska 
statute banning Partial-Birth Abortion was unconstitutional because it applied to 
dilation and evacuation (D&E) as well as to dilation and extraction (D&X). The 
court held that the statute was unconstitutional because it imposed an undue bur- 
den on a woman’s ability to choose D&E (the most common 2nd trimester abortion 
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procedure), thereby unduly burdening her right to choose abortion itself. The Court 
commented, however, that if the definition were more narrowly defined to clearly 
differentiate D&E, a ban might be constitutional. 

Despite assertions to the contrary by some abortionists, both the American Medical 
Association (AMA) and the American College of Obstetricians and Gynecologists 
(ACOG) clearly distinguish between D&X and D&E. 

D&X (dilation and extraction or intact dilation and evacuation) is generally per- 
formed from about 20-22 weeks gestation and beyond and has been done as late as 
40 weeks (full term). It is prohibited by HR 4965 if it is performed on a live fetus. 
In D&X the fetus is delivered intact except for the decompressed head. In order to 
accomplish this. Laminaria (dried seaweed) or a synthetic substitute, is inserted into 
the cervix over the course of several days. The goal is to dilate the cervix just 
enough to allow the body, but not the head, to be pulled through the cervix. The 
membranes are ruptured and the lower extremities are grasped under ultrasound 
guidance. If the fetus is not already breech (feet or bottom first) the baby is con- 
verted to that position using forceps. The fetus is then delivered except for its head 
by a method called breech extraction. The abortionist then thrusts a scissors into 
the base of the skull, suctions out the brains, and then completes the delivery. The 
placenta is then extracted using forceps and the cavity is curetted to remove any 
additional tissue. Prostaglandins and/or ox3rtocin may be used to help “ripen” the 
cervix and/or help the uterus contract. (There are times when the head may be 
pulled through the cervix as the abortionist is extracting the body. In that cir- 
cumstance, if the abortionist isn’t careful to hold the fetus in the vagina prior to 
killing it, he will be faced with the complication of an unwanted live baby.) 

D&E (dilation and evacuation) is generally used from about 13-15 weeks up until 
20-22 weeks and occasionally 24 weeks gestation (early to mid second trimester) and 
is not prohibited under HR‘4965 because the fetus is removed in pieces. In D&E the 
cervix is dilated usually using Laminaria over the course of 1-2 days. It is dilated 
just enough to allow the forceps to be inserted into the uterine cavity and for body 
parts to be removed. The membranes are ruptured and the fluid is generally 
suctioned. The forceps are inserted into the uterine cavity with or without 
ultrasound guidance. Usually an extremity is grasped first and brought down into 
the vagina. The rest of the body cannot pass through the cervix so the abortionist 
is able to detach it by continuing to pull on it. After the smaller parts have been 
removed, the thorax and head would be crushed and removed from the uterine cav- 
ity. The ability to dismember the fetus is based on not over-dilating the cervix. 
Prostaglandins and/or oxytocin may be used to help “ripen” the cervix and/or help 
the uterus contract. D&E is not prohibited under the act because fetus dies as a 
result of being dismembered or crushed while the majority of the body is still within 
the uterus and not after it has been “partially born”. 

D&C with Suction (dilation and curettage with suction) is generally used from 6 
weeks up until 14-16 weeks gestation (first and early second trimester). It is not pro- 
hibited by HR 4965. In this procedure the cervix is generally dilated with metal or 
plastic rods at the time of the procedure, but occasionally Laminaria are inserted 
the night before for the later gestations. A suction curette is then inserted and the 
contents of the uterus are suctioned into a bottle. The cavity is then usually checked 
with a sharp curette to make sure all the tissue has been removed. At times forceps 
are needed to remove some of the fetal parts in the later gestations. Prostaglandins 
and/or oxytocin may be used to help “ripen” the cervix and/or help the uterus con- 
tract. It would not be prohibited under this act because the fetus or fetal parts pass 
from the uterus through the suction tubing directly into a suction bottle. The fetus 
is therefore not intentionally killed while it is “partially born”. The fetus is usually 
killed as it is pulled through the tip of the suction curette or on impact in the suc- 
tion bottle. 

Medical Induction is generally performed from 16 weeks gestation to term. This 
method induces labor and subsequent delivery of an intact fetus and would not be 
prohibited by HR 4965. Labor may be induced in several ways. The older methods 
are termed Instillation Methods because they involve injecting something into the 
uterus. Saline (a salt solution) injected into the amniotic cavity generally kills the 
fetus and then causes the woman to go into labor but is associated with significant 
risk. Urea may also be instilled and appears safer than saline but there is a higher 
incidence of delivering a live baby. It may also need to be augmented with 
prostaglandins. In another method a prostaglandin called carboprost (Hemabate) is 
injected into the amniotic cavity or given IM to stimulate labor but may not always 
kill the fetus. An intra-fetal injection of KCL or Digoxin may be necessary to pre- 
vent a live birth. {Gynecologic and Obstetric Surgery, Nichols 1993, 1026-1027) 
Newer methods employ the use of prostaglandins. PGEl (misoprostol) and PGE2 are 
generally used vaginally, often in conjunction with oxytocin. These methods gen- 
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erally result in the delivery of a live baby so if an abortion is intended an intra- 
fetal injection of KCL or Digoxin is generally utilized. PGE2 and oxytocin may he 
used in cases of previous C-section or uterine surgery. HR 4965 would not prohibit 
a Medical Induction unless the abortionist purposely halted the birth process in 
order to intentionally kill a still living “partially born” fetus. 

Some of the concerns expressed about Inductions, as opposed to surgical methods 
(D&E and D&X), include 1) the psychological and physical pain of labor, 2) the time 
involved, and 3) the fact that they are often done in a hospital and are therefore more 
costly. Especially if an abortion is the goal, the pain and even the memory of labor 
can be eliminated with medication. All three procedures generally require more than 
one day except perhaps in the case of an early D&E. The mean Induction time with 
vaginal prostaglandins is 13.4 hours and 90 % are delivered by 24 hours. All of 
these methods have been performed in both inpatient and outpatient settings, how- 
ever, as the gestational age and therefore the risk increases, the inpatient setting 
generally becomes safer. 

Cephalocentesis is a medical procedure during which a needle is inserted into the 
head of a fetus with hydrocephalus (water on the brain) in order to drain the fluid. 
It would not he prohibited by HR4965. This procedure can be lifesaving for the fetus 
and may prevent brain damage by taking pressure off the brain. The needle is usu- 
ally inserted through the abdomen but may also be inserted vaginally if the fetus 
is in the head first position. This is done while the fetus is still inside the womb. 
This would not be prohibited even if the fetus had been delivered breech if were 
done to draw off fluid (not brain tissue) in order to shrink the head to allow delivery 
of an entrapped hydrocephalic head. 

Death during the birth process would not he prosecuted under HR 4965, whether 
or not labor was induced, as long as the fetus was not intentionally killed while it 
was partially horn. 

Passage of RH 4965 will not create an undue burden on a woman seeking an 
abortion because its narrow definition of Partial-Birth Abortion excludes the com- 
monly used methods of abortion which provide alternatives at every gestational 
level. 

Some abortionists have begun to use parts of the D&X technique on earlier gesta- 
tions. The mere fact that it is possible to use this procedure on pre-viable fetuses 
should not prevent it from being banned. 

2) HR 4965 WOULD NOT ENDANGER WOMAN’S HEALTH . 

Obstetricians regularly handle medical complications of pregnancy that may 
threaten a woman's health or life without having to resort to using a Partial-birth 
Abortion. When the baby is wanted and the pregnancy must be terminated after or 
near viability. Induction and C-section are commonly used in an attempt to save 
both the mother and the baby. Destructive procedures are only considered pre-via- 
bility or if the pregnancy is unwanted. Standard procedures such as D&C with suc- 
tion, D&E, and Induction may be used to terminate an unwanted pregnancy. In an 
emergency situation, when immediate delivery is necessary D&X would not be used 
because of the length of time required to dilate the cervix. In it’s report on Late 
Term Pregnancy Termination Techniques, the AMA stated, “Except in extraordinary 
circumstances, maternal health factors which demand termination of the pregnancy 
can be accommodated without sacrifice of the fetus, and the near certainty of the 
independent viability of the fetus argues for ending the pregnancy by appropriate 
delivery.” (AMA PolicyFinder HOD, A-99, H-5.982 Late Term Pregnancy Termi- 
nation Techniques). 

Although a Partial-Birth Abortion is never necessary to safeguard the health of the 
mother, HR 4965 provides an exception just in case “it is necessary to save the life 
of a mother whose life is endangered by a physical disorder, illness or injury.” The 
AMA report on Late Term Pregnancy Termination Techniques states that, “Accord- 
ing to the scientific literature, there does not appear to be any identified situation 
in which intact D&X is the only appropriate procedure to induce abortion and eth- 
ical concerns have been raised about intact D&X.” (AMA PolicyFinder HOD, A-99, 
H-5.982 Late Term Pregnancy Termination Techniques). Even if there were such 
a situation, however, the fetus could be injected with Digoxin or KCL, or the cord 
could be cut at the start of the procedure, in order to kill the fetus so that the proce- 
dure could be performed without risking prosecution. 

In my opinion the health exception required under current case law is so broad 
that it basically allows elective abortion through term. 
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3) IT PROTECTS WOMEN FROM BEING SUBJECTED TO A DANGEROUS UNPROVEN 
EXPERIMENTAL PROCEDURE. 

D&X is an experimental procedure that has not been adequately evaluated. There 
have been no peer reviewed controlled studies that have looked at the benefits and 
risks of D&X as compared to D&E, Induction, Delivery, or C-Section. We do not 
have adequate data on its mortality or morbidity. The complications of D&X include 
hemorrhage, infection, DIG, embolus, retained tissue, injury to the pelvic organs in- 
cluding the bowel and bladder, as well as an increased risk of cervical incompetence. 
These risks are the similar to those associated with D&E, however, these risks in- 
crease with increasing gestational age and D&X may be done at much later gesta- 
tional ages. There was some suggestion in earlier studies that greater artificial cer- 
vical dilation increases the risk cervical incompetence. With D&X the cervix must 
be dilated significantly more than with D&E. 

One of the problems in determining both the frequency and mortality and mor- 
bidity of the various abortion procedures is that the reporting of the numbers and 
types of abortion procedures at various gestational ages is grossly inadequate. Four 
states including California don’t report their statistics to the CDC and many don’t 
record the necessary details. D&X is not reported separately nor is it clear which 
category it should be reported under. There is also inadequate reporting of the com- 
plications of abortion. 

At times I am called to see women in the ER with complications of abortions. I 
had always assumed that when I wrote the diagnosis on the hospital face sheet that 
those cases would be reported to the state. I was shocked when I found out that 
they aren’t reported to anyone and that there is no requirement to report them. In 
light of that, how can we determine what the true complication rate is for any of 
these procedures since many never return to their abortion provider. 

D&X is often done in outpatient settings. The abortionist may not have hospital 
privileges or know how to handle the complications of the procedure especially if he 
is not an OB/GYN. 

Although, previous C-section has been cited as a reason why D&X might be pre- 
ferred over Induction, Dr. Haskell, the originator of the procedure, excluded those 
cases. It is now accepted practice to use prostaglandin E2 and /or ox3rtocin for Induc- 
tion after previous C-section. 

4) PARTIAL-BIRTH ABORTION HAS BLURRED THE LINE BETWEEN ABORTION 
AND INFANTICIDE. 

When I first heard the term I thought it strange that it would called Partial-Birth 
Abortion and not Partial-Birth Infanticide. I didn’t understand why Drs. Haskell 
and McMahon weren’t charged with murder, or at least lose their license to practice 
medicine, once they revealed what they were doing in a D&X. The fact that the ba- 
bies weren’t 100% born when they were killed seemed to me like an awfully flimsy 
technicality. 

Who decided that just because a fetus was within the birth canal, the abortionist 
could still kill it? Does this mean that the abortionist may kill a baby that has just 
one foot still in the vagina? Can a woman request, even demand, that the physician 
attending her delivery, kill her child once it’s head has been delivered if she finds 
it is the wrong race or has a cleft lip? Currently, her claim would be valid if she 
stated that the birth would damage her psychologically and might actually place her 
life at risk if her abusive husband found out. 

We already have had cases where an infant was not treated with the same care 
because the mother had intended to abort it. We had several cases where teens 
killed their babies after delivery and we were horrified. What hypocrites we are. 
Had they been smart enough to leave a foot in the vagina prior to killing the baby 
they could only have been charged with practicing medicine without a license. 

When my daughter was working on a paper on the Holocaust for school, I became 
particularly interested in one of her sources. It discussed the mindset of the medical 
community in Germany right before the holocaust. I was saddened and concerned 
when I considered where we are as well. Not only are we killing babies during the 
process of birth, but there are also those in the medical community who are advo- 
cating. euthanizing babies up to 3 months at the request of the parent. In Nazi Ger- 
many defective babies were the first to be eliminated. 

In light of current case law, the passage of HR 4965 is necessary in order to re- 
establish a bright line between abortion and infanticide. 
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5) HR 4965 BANS A PROCEDURE THAT IS ABHORRENT TO THE VAST 
MAJORITY OF AMERICANS. 

Even though I had done mid 2nd trimester D&Es, I was appalled when I heard 
about D&X and really didn’t believe it was being done. The majority of Americans 
also have found Partial Birth Abortion abhorrent and have supported legislation in 
numerous states banning its use. 

When Nebraska’s Partial-birth Abortion Ban was ruled unconstitutional several 
things happened: 

(1) The line between abortion and infanticide was blurred, 

(2) The State’s ability to regulate abortion at any gestation even in the case of 
a procedure as repugnant as PBA was effectively blocked and 

(3) The State’s ability to promote any interest in the potentiality of human life, 
even post viability, was lost. 

For these reasons I feel that this committee is justified in sponsoring legislation to 
once again attempt ban partial-birth abortion. 

Both Roe and Casey stated that the State has an interest in potential life and could 
even proscribe certain techniques as long as it did not create an undue burden for 
women obtaining abortions. 

The court emphasizes that “By no means must a State grant physicians unfet- 
tered discretion in their selection of abortion methods,” and yet with this decision 
they have done just that. The fact that a D&X can be done on a nonviable fetus 
does not mean that it cannot be banned as long as the prohibition does not unduly 
burden a woman’s ability to obtain an abortion. Since there are other more accept- 
able procedures available this is not an issue. 

As a former abortionist I can tell you that the worst complication for an abor- 
tionist is a live baby at the end of the procedure. The goal is a dead baby. 

At our hospital a fetal death before 20 weeks it is considered a spontaneous abor- 
tion or miscarriage. After that time it is considered a stillbirth and a death certifi- 
cate must be filled out and the baby must be sent to the funeral home. If a baby 
of any gestation is born alive and exhibits definite signs of life, it is considered a 
birth and a birth certificate is filled out. 

Unlike D&E, which is limited to about 20-22 weeks by the toughness of the tissue, 
D&X allows a surgical delivery of the fetus through term. Unlike induction and C- 
section, however, the fetus has no possibility of survival with D&X. 

Even ACOG, a staunch supporter of abortion rights states in its Abortion State- 
ment of Policy, “The College continues to affirm the legal right of a woman to obtain 
an abortion prior to fetal viability. ACOG is opposed to abortion of the healthy fetus 
that has attained viability in a healthy woman.” 

When I reviewed Dr. McMahon’s testimony given to the House Subcommittee on 
the Constitution June 23, 1995 I found that the maternal indications he listed for 
D&Xs he had performed were generally not serious and the vast majority were actu- 
ally done for fetal indications, many of which were minor. Depression accounted for 
39, Induction failure 14, Sexual Assault 19, Down’s Syndrome 175, and cleft lip 9. 

Dr. Haskell admitted that he did the vast majority of his D&Xs on normal fetuses 
and pregnancies. During the course of this debate I received a letter from an abor- 
tionist in Orlando offering termination of pregnancy up to 28 weeks for fetal indica- 
tions. He went on to say that, “To obtain a pregnancy termination beyond 24 weeks 
gestation, Florida State Law requires that a patient receive a written statement 
from her personal physician indicating it would be a threat to her health to continue 
her pregnancy.” (Letter from Dr. James S. Pendergraft dated April 14, 1999) As the 
court currently defines health, even continuing a normal pregnancy threatens a 
woman’s health. 

I am concerned that some of the effort to preserve this technique is being fueled 
by the fetal organ trade in addition to the abortion industries desire to have no re- 
strictions on abortion. 

As a moral people there are some things that just should not be allowed and the 
killing of an infant in the process of birth is one of them. Although the courts have 
given a woman the right to empty her womb they have not given her the right to 
a dead child. As technology and Induction techniques improve we will hopefully be 
able to give a woman the right to terminate her pregnancy without the necessity 
of terminating her child. 

When Dr. McMahon first testified regarding D&X he claimed that the fetus was 
killed by the anesthetic given the mother. That was soundly refuted by several 
prominent anesthesiologists. We also now know that the fetus feels pain, which 
makes this procedure even more ghastly. 
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I have been accused of being anti-abortion because of my religious beliefs but actu- 
ally I stopped doing abortions while I was an atheist. 

When I started my OB/GYN Residency I was very pro-abortion. I felt no woman 
should have go through a pregnancy she didn’t want. I felt abortion was a necessary 
evil and I was determined to provide women with the best abortion care possible. 
I perfected my D&C with suction technique and then convinced one of our local 
abortionists to teach me to do D&Es. I moonlighted at an abortion clinic in Gaines- 
ville as much as I could. The only time I felt uneasy was when I was on my neonatal 
rotation and I realized that the babies I was trying to save were the same size as 
the babies I had been aborting. 

I continued to do abortions almost the entire time I was pregnant (with my eldest 
daughter) without it bothering me. It wasn’t until I delivered my daughter and 
made the connection between fetus and baby that I stopped doing abortions. I found 
out later that few doctors are able to do abortions for very long. OB/GYNs espe- 
cially, often experience a conflict of interest because they normally are concerned 
about the welfare of both their patients but in an abortion they are killing one of 
them. It’s hard for most doctors to deliver babies and do abortions. It also has to 
do with the fact that to almost everyone else the pregnancy is just a blob of tissue, 
but the abortionist knows exactly what he is doing because he has to count all the 
parts after each abortion. I never had any doubt that I was killing little people but 
somehow I was able to justify and compartmentalize that. 

Even though I later became a Christian, I continued to be a staunch supporter 
of abortion rights. I just couldn’t stomach doing them myself anymore. It wasn’t 
until I read an article that compared abortion to the Holocaust that I changed my 
opinion. I had always wondered how the German Doctors could do what they did 
to people. I realized that I was no better than they were. I had dehumanized the 
fetus and therefor felt no moral responsibility towards it. 

I joined the fight to ban this procedure only because I felt we were no longer real- 
ly dealing with abortion but rather a form of infanticide. This bill safeguards women 
and does not unduly interfere with their ability to obtain an abortion. It clearly does 
not cover D&E or other commonly performed abortion techniques. It reestablishes 
a bright line between abortion and infanticide and it bans a procedure that is abhor- 
rent to most Americans. 

I urge you to pass HR 4965 “The Partial-Birth Abortion Act of 2002.” 

Thank you. 
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Testimony of Kathi A. Aultman, MD before the House Judiciary Committee's 
Subcommittee on the Constitution at a Legislative hearing on HR 4965 the 
"Partial-Birth Abortion Ban Act of 2002" 

Additional written testimony submitted after the Hearing on 7/9/02 

I. AMA and ACOG stances 

The American Medical Association (AMA) and the American College of Obstetricians 
and Gynecologists (ACOG) differ fundamentally in their response to Partial Birth Abortion and 
legislation regarding it. 

The AMA's position: On May 19, 1997 John Seward, MD Executive Vice President of 
the AMA, wrote a letter supporting HR 1122, "The Partial Birth Abortion Ban Act of 1997" as 
amended. The AMA's support was based on three specific principles. "First, the bill would allow 
a legitimate exception where the life of the mother was endangered, thereby preserving the 
physician’s judgment to take any medically necessary steps to save the life of the mother. 

Second, the bill would clearly define the prohibited procedure so that it is clear on the face of the 
legislation what act is to be banned. Finally, the bill would give any accused physician the right 
to have his or her conduct reviewed by the State Medical Board before a criminal trial 
commenced. In this manner, the bill would provide a formal role for valuable medical peer 
determination in any enforcement proceeding." (Letter to The Honorable Rick Santorum from P. 
John Seward, MD on May 19, 1997) Nancy W. Dickey, MD, Chair of the AMA Board of 
Trustees released a statement in support of HR 1 122. She stated, "Consistent with an expert 
report requested by AMA's House of Delegates last December and also forwarded to the AMA 
House last week for consideration at its June meeting, HR 1122 now narrowly defines the 
procedure to be restricted - a procedure for which AMA's expert panel could not find 'any 
identified situation’ in which it was 'the only ^propriate procedure to induce abortion' - and it 
broadens the exceptions. As amended, HR 1 122 is now a bill which impacts only a particular 
and broadly disfavored - both by experts and the public -abortion procedure. It is a procedure 
which is never the only appropriate procedure and has no history in peer reviewed medical 
literature or in accepted medical practice development. The bill has no impact on a woman's 
right to choose an abortion consistent with Roe v Wade. Indeed, the procedure differs materially 
from other abortion procedures which remain fully available in part because it involves the 
partially delivered body of the fetus which is outside of the womb." (Statement released by the 
AMA "AMA Supports HR 1 122 As Amended" attributable to Nancy W. Dickey, MD) The 
AMA elaborated further on this issue in the "Board of Trustees Report 26 - A 97." 

The AMA later withdrew their support as stated in the following response. "The House 
today is considering a bill that would ban intact dilatation and extraction. The American Medical 
Association has previously stated our opposition to this procedure. We have not changed our 
position regarding the use of this procedure. The AMA has asked that the criminal sanctions be 
removed from this bill, but such a change has not been made. For this reason we do not support 
the bill." (Response from the AMA April 5, 2000) Position of ACOG: ACOG released a 
statement July 8,2002 "The American College of Obstetricians and Gynecologists On The 
subject of Partial-Birth Abortion Bans." ACOG basically wants no interference by government 



88 


in medical decision making. "ACOG and AMA disagree about the Intact D&X procedure 
ethically being different from other abortion procedures." (AMA/ACOG Joint Statement on 
HR1122) 

II. Comments 

While neither the AMA nor ACOG want any encroachment on the practice of medicine, 
both have said they want to prevent late term abortions. Both ACOG and the AMA have 
expressed their disapproval of aborting healthy babies of healthy mothers. In medicine, the law 
provides the outer limits of what society allows. State licensing bodies can regulate the practice 
of medicine, but they must do so based on the law. Apart from a clear law protecting partially 
bom infants, there is no way to keep imscmpulous practitioners from killing these infants. 

Apart fix)m a law, ACOG and the AMA can make recommendations, but they cannot enforce 
anything except with their members. Hospitals can only regulate doctors with hospital 
privileges. Even in that case, hospitals are coming under increasing pressure to provide abortion 
services. Many late-term abortion providers are not board certified, nor do they have hospital 
privileges; therefore, they are neither regulated nor held accountable. Even the National 
Abortion Federation is a voluntary association. Abortion clinics are not necessarily subject to the 
same regulations as surgery centers. Clearly, there needs to be some standard, some limit, 
beyond that provided by the abortionist and the patient, both of whom may have a conflict of 
interest regarding the fetus. Must the right to life of the fetus, even at the extreme limits of 
gestation, be subjugated to the right to liberty or privacy of the mother? 

The Partial-Birth Abortion Ban Act of 2002 provides desperately needed law to protect 
not only the nearly bom infant, but also the constitutional rights of states to regulate abortion. 
AGOG itself admits that there is inadequate reporting of abortion numbers, methods and 
complications and has presented no hard data that D&X is safer for women. There are 
alternatives other than hysterotomy at all gestational ages and there are safety issues that are 
raised with Partial-Birth Abortion. 


Prepared Statement of Curtis Cook, M.D. 

My name is Dr. Curtis Cook and I am a board-certified Maternal-Fetal Medicine 
specialist (perinatologist) practicing and teaching in the state of Michigan. I provide 
care exclusively to women experiencing complicated pregnancies. These include 
women with preexisting medical conditions such as diabetes, hypertension and even 
cardiac disease and cancer. This group of complicated pregnancies also entails those 
with suspected fetal abnormalities including lethal fetal anomalies such as 
anencephaly (absent brain) and renal agenesis (absent kidneys). Additionally, this 
group of complicated pregnancies includes those women who have developed obstet- 
rical complications during the course of their gestation. This would include situa- 
tions such as the premature onset of labor or early leaking of the amniotic fluid. 

Never in the ten years I have been providing perinatal care to women with com- 
plicated pregnancies have I ever experienced a clinical situation where the late-term 
abortion procedure being considered before this committee (partial-birth abortion) 
has ever been required or even considered as a clinically superior procedure to other 
well-known and readily available medical and surgical options. This includes the 
clinical situations where this technique has been used by some physicians, and even 
the theoretical situations proposed by zealous advocates of this rogue procedure. Ad- 
ditionally, I have queried many colleagues with decades of clinical experience and 
have yet to find one individual who has experienced a clinical situation that would 
require this procedure. This procedure has been discussed very publicly for more 
than five years and yet we have not seen it embraced by the medical community 
simply for its lack of merit in modern obstetrics. 

As part of my professional responsibilities, I also teach medical students and resi- 
dents the clinical management of pregnant women. This includes the various med- 
ical and surgical options for facilitating a birth or emptying a uterus in all three 
trimesters of pregnancy. I have never encountered teaching materials on this tech- 
nique (PBA) except for the information presented by Dr. Haskell at a National Abor- 
tion Federation seminar. I am also a fellow of both the American College of Obste- 
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tricians and Gynecologists and the Society of Maternal-Fetal Medicine as well as a 
member of the Association of Professors of Gynecology and Obstetrics. I am not 
aware of any educational materials from any one of these groups discussing the spe- 
cific technique of partial-birth abortion (or D&X/intact D&E), the appropriate clin- 
ical use of this procedure or even clinical reports of its use. This also leads me to 
believe this is a rogue procedure with no role in modern obstetrics. 

Frankly, I am appalled that any physician is providing such “services” given the 
gruesome nature of this inhumane procedure. By their own admission these proce- 
dures are being performed primarily between 20-28 weeks gestation and sometimes 
beyond on mostly healthy mothers carrying healthy babies. The current surviv- 
ability of infants born at 23 weeks is greater than 30% and at 24 weeks it is almost 
70%. By 28 weeks the survival rate exceeds 95%! Many of these infants are literally 
inches away from enjoying the full rights afforded any American citizen including 
the rights to life, liberty and the pursuit of happiness. 

Every argument brought forth by the zealous advocates of this procedure has been 
summarily dismissed in the light of the medical facts. This includes even early argu- 
ments that this procedure was never being performed. Later the argument proposed 
was that this procedure was rarely performed and when it was performed it was 
provided only to mothers or infants with severe medical problems. We know now 
by the independent investigations of the Washington Post, the New Jersey Bergen 
Record, the American Medical Association News and others that these procedures 
are being performed by the thousands on mostly healthy mothers carrying healthy 
babies as admitted to by high profile providers of this technique. It was even prepos- 
terously proclaimed that the anesthesia provided the mother during the procedure 
was responsible for killing the fetus rather than the act of puncturing the base of 
the skull and suctioning out the brain contents. This was roundly criticized by all 
legitimate medical bodies putting to rest the concerns of thousands of other women 
undergoing indicated surgical procedures during the course of their pregnancy. In- 
deed several pediatric pain specialists and obstetrical anesthesiologists have stated 
that there is good evidence to support that this procedure would generate excru- 
ciating pain for the partially born infant. In fact, this technique would not even be 
allowed for the purpose of euthanizing research laboratory animals. 

Again I speak from the experience of providing medical and surgical care to in- 
fants at the same point in pregnancy at which these abortions are being performed. 
I also regularly care for women with same diagnoses as those undergoing partial- 
birth abortion and have been able to safely deliver these women without having to 
resort to these brutal techniques. This procedure does not protect the life nor pre- 
serve the health of pregnant women. It also does not enhance the ability of women 
to have successful pregnancies in the future and may even hinder such efforts. I am 
at a loss to think of any benefit of this procedure other than the guarantee of a dead 
baby at the time of the completed delivery. 

In summary, I feel this procedure (PBA) is unnecessary, unsavory and potentially 
unsafe for women. Unfortunately it is still being perpetuated upon thousands of in- 
nocent partially-born children in this country every year. As I did before this com- 
mittee five years ago, again I urge you to act quickly to prohibit this abomination 
of American medicine. 

I thank you again for the opportunity to share my testimony and my deep concern 
for the women and children of this country. 
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Submitted Stetemtnt 

My name ie Dr. Curtis Cook. I em a board-certified Obstetrician/Gynecologkit 
and a aubspedaliat in Maternal-Fetal Medicine (also known as Pwinatology or High Risk 
Obstetrics). In my practice I take care of referred complicated pregnancies because of 
pre-existing chronic medical conditions of the mother, or suspected abnormalities in the 
baby. I am also the Associate Director of our region's Maternal-Petal Medicine division 
and also serve as Assistant Residency Director for our Obstetrics and Gynecology 
training program. I am an Assistant Clinical Professor at Michigan State University 
College of Human Medicine, and a member of the American College of OB/GYN, The 
Society of Perinatal Obstetricians, The American Medical Association, and the 
Association of Professors of Gynecology and Obstetrics. I am a founding member of 
PHACT (Physicians Ad Hoc Coalition for Truth about Partial Birth Abortion), which I 
helped organize after hearing the appalling medical misinformation circulated in the 
media regarding this procedure. PHACT includes In its membership over AOO 
physicians from Obstetrics, Maternal-Fetal Medicine and Pediatrics. Many of these 
physicians are educators or heads of departments, and also include the former Surgeon 
General, C. Everett Koop. All that is required of a physician for membership is an 
Interest In maternal and child health, and a desire to educate the population on this 
single issue. 

I must begin my statement by defining partial birth abortion as the foot first 
delivery of a living Infant up to the level of its aftorcoming head, before puncturing the 
base of its skull with a sharp instrument and sucking out the brain contents, thereby 
killing It and allowing the collapse of its skull and subsequent delivery. This description 
is based upon the technique of Dr. Haskell of Ohio, who has subsequently identified It as 
accurate. Ho has referred to his technique as ‘D & X' (Dilatation and Extraction), while 
Dr. McMahon of California refers to it as an ’intact D & E.” An ACOG ad hoc committee 
came up with the hybrid term 'intact D & X*. As you can see, many terms are used and 
are not clear in their description. 

Partial birth abortion la mostly performed in the frfth and sbrth months of 
pregnancy. However, these procedures have been performed up to the ninth month of 
pregnancy. The majority of patients undergoing this procedure do not have significant 
medical problems. In Dr. McMahon’s series, less than ten percent were performed for 
maternal Indications, and these included some ill-defined reasons such as depression. 
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hypersmesis, drua exposed spouse, and youth. Many of the patients undergoing partial 
birth abortion are not even carrying babies with abnormalities. In Dr. McMahon's series, 
only about half of the babies were considered flawed', and these included soma easily 
correctable conditions like deft lip and ventricular septal defect. Dr. Haskell claimed that 
eighty percent of his procedures were purely elective, and a group of New Jersey 
physicians claimed that only a minuscule amount of their procedures were done for 
genetic abnormalities or other defects. Most were performed on women of lower age, 
education, or socioeconomic status who either delayed or discovered late their 
unwanted pregnancies. It is also dear that this procedure occurs thousands of times a 
year, rather than a few hundred times a year, as claimed by pro-abortion advocates. 

This has been independently confirmed by the investigative work of The 

I h fl- ft tfl Yy Jer B fiV Bergen Record , and the American Me dical Assodatinn Nfl yyp 
One of the often ignored aspects of this procedure is that it requires three days 
to accomplish. Before performing the actual delivery, there is a two day period of 
cervical dilation that involves forcing up to twenty five dilators Into the cervix at one time. 
This can cause great cramping and nausea for the women, who are then sent to their 
home or to a hotel room overnight while their cervix dilates. After returning to the clinic, 
their bag of water is broken, the baby is forced Into a feet first position by grasping the 
legs and pulling K down through the cervix and into the vagina. This form of internal 
rotation, or version, is a technique largely abandoned in modern obstetrics because of 
the unacceptable risk associated with it. These techniques place the women at greater 
risk for both Immediate (bleeding) and delayed (infection) complications. In fact, there 
may also be longer repercussions of cervical manipulation leading to an inherent 
weakness of the cervix and the inability to carry pregnancies to term. We have already 
seen women who have had trouble maintaining pregnancies after undergoing a partial 
birth abortion. 

There is no record of these procedures In any medical text, journals, or on-line 
medical service. There is no known quality assurance, credentialling. or other standard 
assessment usually associated with newly-descnbed surgical techniques. Norther the 
CDC nor the Alan Guttmacher Institute have any data on partial birth abortion, and 
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certainly no basis upon which to state the claim that it is a safer or even a preferred 
procedure. 

The bigger question then remains; Why ever do a partiai birth abortion? There 
are and always have been safer techniques for partial birth abortion since it was first 
described by Dr. McMahon in 1869 and Dr. Haskeil in 1892. The usual and customary 
(and previously studied) method of delivery at this gestation is the medical induction of 
labor using either intravaginal or Intramuscular medications to cause contractions and 
expulsion of the baby. This takes about twelve hours on average, and may also include 
possible cervical preparation with the use of one to three cervical dilators (as opposed to 
the three-day partial birth abortion procedure, with up to 25 dilators in the cervix at one 
time). This also results in an intact baby for pathologic evaluation, without involving the 
other risk of internally turning the baby or forcing a large number of dilators Into the 
cervix. The only possible "advantage" of partial birth abortion. If you can call it that, is 
that it guarantees a dead baby at time of delivery. 

The less common situation of partial birth abortion involves an abnormal baby. 
These conditions do not threaten a woman over and above a normal pregnancy, and do 
not require the killing of the baby to preserve her health or future fertility. | have taken 
care of many such women with the same diagnoses as the women who provided 
testimony on this Issue in the past. Each of these women stated that they needed to 
have a partial birth abortion performed in order to protect their health or future fertility. 

In these cases of trisomy (extra chromosomal material), hydrocephaly (water on the 
brain), polyhydramnios (too much amnlotic fluid) and arthrogryposis (stiffened baby), 
there are alternatives to partial birth abortion that do not threaten a woman's ability to 
bear children In the future. I have personally cared for many cases of alt of these 
disorders, and have never required any technique like partial birth abortion in order to 
accomplish delivery. Additionally, I have never had a colleague that I have known to 
have used the technique of partial birth abortion In order to accomplish delivery In this 
same group of patients. Moreover, there are high profile providers of third trimester 
abortions who likewise do not use the technique of partial birth abortion. 

In the even rarer case of a severe maternal medical condition requiring early 
delivery, partial birth abortion is not preferred, and medical induction suffices without 
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threatening future fertility. Again, the killing of the fetus is not required, only separation 
from the mother. 

Finally. I wish to address the fetal pain issue, since It has been claimed that a 
fetus feels no pain at these gestational ages. This Is about aa ridiculous as the earlier 
claim that the anesthesia of partial birth abortion put the baby into a medical coma and 
killed it prior to the performance of the suctioning technique. This was no small claim to 
the many pregnant women undergoing non-obstetric surgery every day in this country. 
Fortunately, this was soundly denounced by both the American Society of 
Anesthesiologists and the Society of Obstetrical Anesthesia and Perinatology. In the 
course of my practice, wo must occasionally perform life-saving procedures on babies 
while still in the uterus, I have often observed babies of five to six months gestation 
withdraw from needles and instruments, much like a pain response. Dr. Fisk In England 
has recently reported an increase In fetal pain response hormones during the course of 
these procedures at these same gestational ages. In addition, we frequently observe 
the standard grimaces and withdrawals of neonates bom at six months gestation like 
any other pain response In a more mature infant. 

While K is not my desire for legislators to enter Into the realm of medical policy 
making, there are times when the public health risk needs to be addressed if the 
medical community is either unwilling or unable to address It. We have seen this 
precedent for female circumcision and forty-eight hour postpartum stays. I believe the 
unnecessary, unstudied, and potentially dangerous procedure of partial birth abortion is 
unworthy of continuance in modem obstetrics. It neither protects the life, the health or 
the future fertility of women, and certainly does not benefit the baby. For these reasons, 
I urge you to support the ban on partial birth abortion. 

I thank you for the opportunity to share my testimony and my concern for the 
women and children of this country. 

Respectfully submitted, 

Curtis R. Cook, M.D. 

Maternal-Fetal Medicine 
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“Partial Birth" Abortion - a neonatologist’s perspective 

Any rational discussion about performing or limiting abortions, as with any 
discussion of medical treatment, needs the benefit of the best available scientific 
information and medical opinion. Based on my own experience and a recent review of 
various writings on the subject, I shall address certain questions about the surgical 
procedure called “partial-birth abortion." 

A. When are they done? 

Usually between 16-18 and 24 weeks gestation (mostly after 20 weeks). Some may 
be done as late as the third trimester (i.e., the last 1/3 of pregnancy, between 27 
and 40 weeks). 

B. How many are done? 

The total number Is uncertain, but probably in the thousands per year. Spokesmen 
for abortion providers Initially told Congress and the public that this abortion 
procedure was rare, and was needed to deal with dire emergencies. Later 
statements reveal that the procedure is more common than was first claimed, and 
usually elective. Mr. Ron Fitzsimmons, a representative of abortion providers, now 
admits that he lied by deliberately underestimating the number in public statements. 

C. How is it done? 

1 . Before surgery, the cervix is softened and dilated with medication, usually for 
1-3 days as an outpatient. 

2. At surgery, the softened cervix may be further dilated with blunt Instruments. 

3. The surgeon ruptures the membranes (bag of waters) around the fetus, 
reaches into the uterus, and delivers the legs and body feet first (“partial 


1 
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birth"). 

4. The base of the skull between the neck and back of the head is pierced with 
a sharp instrument. A catheter is inserted and the brain is suctioned out, 
killing the fetus and collapsing the skull to complete the delivery. 

5. The operation takes about 15 minutes. “Ripening” of the cervix with 
medication before surgery usually takes a day or more. 

D. What are the indications? 

Practically none. There is nothing in the medical literature to show that this is the 
necessary or best procedure for any specific indication.' The 1-3 day period of 
cervical preparation mentioned above belies the “emergency” nature of the 
procedure. In 20-plus years of working with high-risk perinatal obstetricians, I have 
never heard this mentioned as the “best” or “only" way to terminate a pregnancy or 
deliver a compromised baby after 20 weeks, nor have I found any medical literature 
to support such a claim. 

E. Is it painful? 

Sedation and local anesthesia for the mother may be inadequate for the fetus, 
unless high levels of maternal medication cross the placenta. It is probable that an 
18-20 week fetus can feel pain, and easily observed that a 22-24 week premature 
infant can. According to reviews and research by Dr. K.J.S. Anand of Emory 
University, skin receptors for touch and pain begin to appear about 7 weeks of 
gestation, and sensory nerve terminals in the spinal cord about 13 weeks. By about 
20 weeks, pain fibers connect the spinal cord to the lower brain, and the cortical 
sensory areas of the upper brain are rapidly developing. It is probable that pain 
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perception accompanies these stages of development - that is, several weeks 
before an infant can adapt and survive outside the uterus. In addition, the highest 
density of pain endings per square inch of skin is found at about 20-22 weeks 
gestation. Even normal handling may traumatize the delicate skin of very premature 
infants, and the resulting bruises and abrasions are probably painful. Manipulation 
to a partial breech delivery by a gloved adult hand probably hurts the fetus before 
the brain is destroyed. 

F. When is “viability?” 

This concept is based on pediatric knowledge and experience, and has no fixed 
gestational age. Currently, few babies survive if born at less than 23 weeks. At 23-24 
weeks, up to 25% may survive; at 24-25 weeks, 50% or more. By the end of the second 
trimester (middle 1/3 of pregnancy) at 26-27 weeks, 80-90% or more of premature Infants 
can survive and recover with suitable medical support at birth. 

G. What about maternal life, health, and fertility? 

1 . This is not an ideal procedure for an immediate threat to the mother’s life, 
because of the time needed to dilate the cervix without damaging it. 

2. In my experience, the mother’s health is best served in most cases by careful 
medical management of both patients, the mother and fetus. The medical 
risk of stabilizing the mother and continuing the pregnancy may be no 
greater, or even smaller than, the risk of emergency anesthesia and surgery 
in a medically unstable patient. Occasionally, it is not possible to treat the 
fetus effectively, or to stabilize the mother’s complications without delivery. 
In working with many high-risk maternal-fetal specialists, I have witnessed 
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that the safest approach to this problem is usually a controlled induction with 
vaginal delivery, rather than emergency surgery in an unstable patient. 

3. . CDC review of statistics indicates that the effects of mid-pregnancy 
terminations on subsequent fertility are minor, and similar for all techniques. 
There is no medical evidence that the “partial birth" procedure is better. 

In summary, “partial birth" abortion lacks a clear medical justification. It is not 
exclusively an emergency procedure, but is more often used electively to kill fetuses at or 
near the time in gestation when many of them would have a reasonable chance to survive 
if bom intact. From the viewpoint of a neonatologist, the procedure as described sounds 
cruel and gruesome, and it probably hurts. 

1. Anand, K.J.S., and Hickey, P.R.: Pain and its effects in the human neonate and 
fetus. New England Journal of Medicine 317:1321, 1987. 

2. Anand, K.J.S., and Carr, D.B.: Neuroanatomy, neuro-physiology, and 
neurochemistry of pain, stress, and analgesia in newborns and children. Pediatric 
Clinics of North America 36:795, 1989. 
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University oi Calltomia 
San Francisco 

Obstetrics, Gynecofogy and Reproductive Soiencea 

March 12 , 2003 

Senator Diane F einstein 
United States Senate Office Building 
Washington DC, 50210 

Dear Senator Feinstein: 

I write to provide examples of the need ffar a "medical exemption" to the proposed 
restriction of use of the so-called "partial birth abortion” technique which is now before 
the Senate. (The medical term for the technique is "intact D&E”). 

I am Chief of Obstetrics and Gynecology at San Francisco General Hospital (SFGH). 
where my department provides about 2,000 abortions yearly to poor women from 
throughout Northern California. Patients who arc in the second trimester and who have 
special medical problems are referred to SFGH for treatment because our staff has special 
competence in second trimester abortion and because we can provide specialized care for 
women who are more likely to have a complicated p regnancy termination. Although I 
have not reviewed medical records in order to count the number of times we have 
employed intact D&E, I will provide examples of cases in which the technique was 
critical to safe conduct of our surgery: 

■ A 25 year old with two previous vaginal deliveries and bleeding placenta 
previa and a clotting disorder at 20 weeks w:is referred for termination of 
pregnancy. After checking her coagulation parameters and making blood 
available for transfusion, we dilated the cervLv ovemiglit with Laminaria and 
planned uterine evacuation when adequate dilation was achieved or bleeding 
became coo heatw to replace. Within 12 hours cervical dilation was 3 cm and 
heavy bleedin^had begun. Wc removed the placenta quickly and used the "intac 
DiScE” approach to complete tlie abortion and accomplish quick control of blood 
loss. The patient required a transfusion of two units of whole blood and was 
discharged the next day in good health. 

■ A 38 year old widi tliree previous cesarean deliveries and evidence of placent 
accreta was referred for pregnancy termination at 22 weeks because her risk of 
massive hemorrhage and hysterectomy at tile time of delivery was correctly 
estimated at about 75%. After SFGH sonograpltic studies confirmed placenta 
previa and likely accreta we undertook cervical dilation with laminaria and made 
blood available in case transfusion was required. To reduce the 75% probability 
of emergency hysterectomy in the situation of disseminated intravascular 
coagulation (D'lC is quite likely with accreta) we decided to empty tlie uterus as 
quickly as possible with the intact D&E procedure and treat hemorrhage, if it 
occurred, with uterine artery embolization before our patient lost loo much blood 
and hysiercctomy was our only option. This approach succeeded and she was 
discharged in good health two days later. 


f AaNCISCO 
3EtM£AAL HOSPrfAL 
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These two patents provide examples from my memory of situations in which the "intact 
D&E” technique was critical to providing optimal cai e. 1 am certain that a review of our 
hospital records would identify cases of sever pre-eclampsia, for example, in which 
“intact D&E" was the safest technique of pregnancy termination, I hope the law ^vil] no: 
deny our parients the best treatment we can provide tliem under life-threatening 
circumstances. 

Sincerely, 



Philip D, Daraey, MD, MSc v 
Professor and Chief 

Obstetrics, Gynecology and Reproductive Sciences 
San Francisco General Hospital 
University of California, San Francisco 
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SYNERGYM^cal 

EDUCATION ALLIANCE 


Tclephesne: (989) 583-6929 
Fax: (989) 583-6941 


Dcparnnent of Maiixnal-Fetal Medidoc 
Kadlia Qberukazi, M-D. 

Daniel J. Wechtet, M.D. 


March 13, 2003 


Hon. Rick Sancoruin 
U.S. Senate Ofhce Building 
Washington, D.C. 50210 

Dear Senator Santorum, 

T am writing in response to the letter firom Dr. Phillip Damey which was 
introduced by Senator Fe ins tein. 

I have cared for pregnant patient patients for almost 29 years, and have worked 
exclusively in the field of Maternal-Fetal Medicine (high risk pregnancy) for over 15 
years. I am board certified in Obstetrics & Gynecology, and ai so in the subspecialty of 
Matemal-Feial Medicine. I am an assistant professor in Obstcijics & Gynecology for the 
Michigan State College of Human Medicine, and co-director of Matocnal-Fctal Medicine 
in Saginaw Michigan, 

I have never seen a situation in which a partial birth abortion was needed to save a 
mother’s life. I have never had a maternal death, not ever. 

1 am fa miliar with Dr. Damey’ s letter describing two of his cases. My comments 
axe not meant as a criticism of Dr. Damey as a person or as a physician. I have great 
respea for anyone in om field of medicine, which is a very retvarding specially but which 
requires difficult decisions on a daily basis. We are all working to help motheis and their 
children make it through difficult pregnancies. Still, I do disa^pee with his stand that the 
legal freedom to do partial birth abortions is necessary for us to take good care of our 
patients. For example, in the second case he describes, I believe that patient could have 
carried the pregnancy much further, and eventually delivered a healthy child by repeat 
cesarean section followed by hysterectomy. Hemorrhage is always a concern with such 
patients, but we have many effective ways to handle this problem, which Dr. Damey 
knows as well as I. Blood vessels can be tied off at surgery, blood vessels can be 
occluded using small vascular catheters, cell-savers can be used to return the patients own 
blood to them, blood may be given from donors, pelvic pressure packs can be used for 
bleeding following hysterectomy, and other blood products (platelets, fresh frozen 
plasma, etc) can be given to treat coagulation abnotmaUtics (DlC). His approach of 
placing laminaria to dilate the cervix in a patient with a placenta praevia is not without 
it’s own risk. 


1000 Houghton Ave ■ Saginaw, MI 48602 ■ wwvi^.synergyxnedical.org 
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If Dr. Damsy performed the paxiial birth abortion on this patient to keep from 
ftniTig another c-secdon, or even to preserve her uterus. I’m hopefiil he counseled the 
patient That if she becomes pregnant again, she will once again Imve a very high risk of 
having a placenta praevia and placenta accreta. 

Lastly, I believe that for some abortiomsts, the real reason they wish to preserve 
their “ligjit" to do partial birth abortions is that at the end of the; procedure they have only 
a dead c h i M to deal with. If they were to aibon these women by eitiier inducing iheix 
labor (when there is no placenta praevia present), or by doing a. hysterotomy (c-section), 
they then need to deal with a small, living, struggling child — aa uncomfortable situation 
for someone who’s intent was to end the child’s life 


M.D. 

Co-Director of Maternal-Fetal Medicine 
Synergy Medical Education Alliance 
Assistant Professor of Ob/Gyn 
MSU College of Human Medicine 

Dm 


Sincerely, 


Daniel J. Weehter, 
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'Watson A. Bowes, Jr, M.D. 
211 Huntin^on Drive 
OiOpel Him NC 27514 

Huntc 0FaiO 919-929-3323 
Trt«p>esr<^rodcctgiafl.(»^ 

March 12, 2003 


The HboorablB Ric 3 c Ssnloniin 
United States Seoate 
Washing DC, 50210-3804 

Re; S3 -Partial Birth Abortion Ban Act of 2003 

Dear Senator Santoicum: 


I have lecci^ retired fiom fidl-tiine acadenaic medicme, faxvfaig served on the &cuMes 
ctf'two major acadetmc Tnt>iKrai ccanere. 1 am certified in Obsitetiica and OjftiectAog;^ and 

Maternal-Fetal Medirioe by dm AinaicanBoanl<^Ob^etrio!i and Oynecotogy. My 

qjf C'H interest tiizoughout my ncaden^ career was iui^nidr pregBancy. 


1 have read letter of this dWe &om Dti Philip Daroey to Sisaimor Dianne 

regartfiag the ne ed for a medicai eacezoption to the proposed Ii;g 98 la 2 io.o regmdmg dm 
procedure reared to as partial-tnrthdboitioa. ThetwoeKompies^^JSnliibyDr. Daroey 
of paiieats whose sitiiafions were regarded as requiring particular technique 

to accompAbh an abortion iit a safisiiiaoner are, indeed, complicated fnregnancies. 

WidxHJt chtSUsn^ios the judgment behind the deciaon to recomxaeDd abortion far 

Esther of these patients^ X can say, based upon my personal expcriotice lu^-risk and 

comp&cated pregnancies, knowldge of tbe medit^ literature andn^ dismsskm with 


desoibed In dns proposed l^Mafion is not the ooly opTO &nr terndnaliiig fhese 
pregnancaes in ^ safest possible maimer. Acioiorudef^xig dat there can be difiSEreoces 
ofopizuon on this matter, die impoctam pcixd is that if the terrfazwpje t^partial-biitb 
abOTTym. ("intact DAB”) were vot availabte dmre would be aiternatives methods available 
to tenmssEe the pre^iancles described by Dr. Darney with cmnparabie levels of risk to 
thepafiems. 


Sincere^, 



Watson A. Bowes Jt., M.D- 

Emeritus ProlbsscH' of Ohstenrics & G)oeoidogy 

Uoiveisity of North Carolina at Chapel JBSB 
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The Honorable Rick Sanunnm Match 13. 2003 

United States Senate Office BuHcUng 
Washington. D.C 5Q210 

Dear Senator Sanlomixi, 

I have reviewed the leoer from Dr. Damey desenbiag two examples of what he believes 
are high risk pregnancy cases that show the need for an addidoiial “medical exempiioa” 
for partial hiith abotrion (also referred to as intact D&E). I am a specialist in maternal- 
fetal medicine with 23 years of experience in obstetrics. I teach and do research at the 
University of Miimesota. 1 am also co-chair of The Program in Human Rights in 
Medicine at the University. My opinion in this matter is my own. 

In the rare circumstances when continuation of pregnancy is lire-ihrcatening to a mother I 
vdll end the pregnancy. K the fetus is viable (greater than 23 weeks) I will recommend a 
delivery method that will maximize the chance for survival of the infant, explaining all of 
the maternal implicadons such a course. If an emergent lifgi-rhieateniti g situation 
requires emptying the uterus before fetal viability dien I will utilize a medically 
^propriate medrod of delivery, indudiag intact D&E. 

Though they are certainly ccxnpUcated, the two cases described by Dr. Dam^ describe 
situations that were not initially emergent This is demonstrated by the use of measures 
such as diladon of the cervix that required a significaar period of time. In addition, the 
attempt to dilate the cervix with placenta previa and placenta accreta is itself risl^ and 
can lead to life-direateximg hemorrhage. There may be extenuating circumstances in Dr. 
Damey’s patients but most obstebical physicians would not aitxempt dilation of the cervix 
in the presence of these complications. It is my Understanding that the proposed partial 
birth abortion ban already an exemption for situatLens tha:!t are a threat to the life of 

the mother. This would certainly allow all measures to be taken if heavy bleeding, 
infection, or severe preeclampsia required evacuation of the uterus. 

The argument for an additional medical exemption is redundant; furthennoxe. its 
inclusion in the legislation would make the ban virtually mea^oingless. Most physicians 
and citizens recognize that in rare life-threatening situanons this gruesome procedure 
might be necessary. But it is certainly not a procedure that sihould be used to accomplish 
abortion in any other sicuation. 

Passage of a ban on painal birth abortion with an exemption imly for life-threatening 
situations is reasonable and just. It is in keeping with long-standing codes of medical 
ethics and it is also in keeping with the provision. of excellent medical care to pregnant 
women and their unborn children. 

Steve C^vin MD- 
CalviOCK® umn.edu 
Pager 612-654-7676 
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March 12. 2003 


Senator Rick Santonim 

United States Senate Office Building 

Washington, D.C. 50210 


Dear Senator Santorum, 


1 have read the letter from Dr. Philip Daraey addressed to Senator Feinsrein regarding the intent n AP 

In the first case discussed by Dr. Datney a standard D&E could have been performed without resorrin„ tn 
die techniques encompassed by the intact D&X procedure. ^ ^ resorting to 

In the second case referred to it should be made clear that there is no evidence that 

wrth placenta previa and suspected placenta accreia at 22 weeks of gestation wfll result' 

significant blood toss or less mk to the mother than her carrying later in ihe pregnancy and ht 

cfi^ean section, ■^ere IS a significant risk ofmatemal need for a blood Iransfusion or even a ^ ^ 

hysterectomy with either management. The good outcome described by Dr. Damcy can be accomolishM at 
mo^r^^d kind of patient, and I have had similar cases cliat ended happily with a healthv 

mother and baby. Further a standard D&E procedure could have been pafotmed in if 

termination of the pregnancy at 22 weeks was desired. ^ n me manner desenbed if 


Sincerely, 

>«han Hoeldtke, MD, FACOG 
Medical Director, Matemal-Peol Medicine 
Triplcr Medical Center 
Honolulu, HI 
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Byron C. Calhoun, MD, FACCXr, FACS 
Division of Maternal-Fetal Medicine 
2400 N. Rockton Ave 
Rockford, E. 61103 
USA 

Phone; (815)971-5408 
Voice Mail: (815)971-5408 
FAX; (815)971-9590 
Email; bcalhoim@rhsiiet,org 
12 March 2003 


The Honorable Rick Santomm 
United States Senate Office Building 
Washington, D.C. 50210 

Dear Senator Santorum: 

I am writing to contest the letter submitted to Senator Feinstein by Philip D. Damcy, MD 
supporting the “medical exemption” to the proposed restriction of the psirtial birth abortion (or as 
abortionists call it “intact D&E”). 

I am a diplomatc board certified by the American Board of ObB'tetrics and Gynecology in general 
Obstetrics and Gjmecology and in the sub-specialty of Matemal-FctaJ Vledicine. I serve as a Visiting 
Clinical Professor in Obstetrics and Gynecology, University of Illinois at Chicago. Department of 
Obstetrics and Gynecology, College of Medicine at Rockford, Rockforcl, Illinois; as an Adjunct Professor 
of Obstetrics and Gynecology at Midwestern University. Chicago College of Osteopathic Medicine, 
Department of Obstetrics and Gynecology; and as an Adjunct Associate Professor of Obstetrics and 
Gynecology, Uniformed Services University of Health Sciences, F. Edward Hebert School of Medicine, 
Washington, D,C. I have authored over 50 peer review articles in the obstetric and gynecologic literature, 
presented over 100 scientific papers, and have participated in over 40 r«!scarch projects. 

In my over 14 years as a Maternal-Fetal Medicine specialist I have never used or needed the partial 
birth abortion technique to care for my complicated or life threatening CiOnditions that require the 
termination of a pregnancy. Babies may need to be delivered early and die from prematurity, but there is 
never a medical need to perform this heinous act 

I have reviewed both cases presented by Dr Damey, and, quite frankly, do not understand why he 
was performing the abortions he indicates, yet alone the procedure he is using. If the yoimg 25 year old 
woman had a placenta previa with a clotting disorder, the safest thing to do would be ro place her in the 
hospital, transfuse her to a reasonable hematocrit, adjust her clotting parameters, watch her closely at bed 
rest, and deliver a live baby. If the patient had a placenta previa, pushing laminaria (sterile sea weed) up 
into her cervix, and, potentially through the previa, is contraindicated. It is no surprise to anyone that the 
patient went, from stable without bleeding, to heavy bleeding as they forcibly dilated her cervix to 3 
centimeters with laminaria. The use of the dangerous procedure ofb lm ding pushing scissors into the 
baby’s skull (as part of the partial biitii abortion) with significant bleeding from a previa just appears 
reckless and totally uiuiecessary. 

Regarding the second case of the 38 year old woman with three cesarean sections with a possible 
accreta and the risk of massive hemorrhage and hysterectomy due to a placenta previa, it seems puzzling 
why the physician would recommend doing an abortion with a possible accreta as the indication. Many 
times, a placenta previa at 22 weeks will move away from the cervix so that there is no placenta previa 
present and no risk for accreta as the placenta moves away from the ohl cesarean scar, (virtually 99.5% of 
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tme to is the case with e»ly previas) Why the physicians did not siiriply take the woman to term, do a 
r^eat cesarean section with preparations as noted for a possible hystert^tomy remains^mm^ n 
Damey actuaUy increased the woman’s risk for bleeding, with a ^-ble outcome by teaiine^^ ^ 
se^m atSv instrumenting the baby’s skull, plickg the bwer i^e 

scraping a metal instrument over an area of placenta accreta.*No one I know 
would m ttc mistaken belief they would ppcyent an accieta with a D^. 

Ttereforc neither of these cases presented convincing arguments that the partial binh abortion 

Rafter, they demonstrate how cavaherly abortion practices are used to treat women in^tert offL 
medical practices that result in a live baby and an unharmed mother. ^ 


Sincerely, 


Byron C. Calhoun, MD, FACOG, FACS 
Rockford Health System 
Rockford, Illinois 
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March 12, 2003 

The Honorable Rick Sanrorum 
obS’^an^ United States Senate Office Building 
Gynecology Washingtou, D.C. 50210 


Dear Senator SantDrum, 

I am writing in support of the proposed restrictions on the 
procedure referred to as “partial birth abortion,’’ which the Senate 
is now considering. 


Universi-y of 
Soy^hsTi California 

Vvornan's and 
CWldrgn's Hoapital 
1 240 Nonh Mission Road 
Loa Angsl«t. 

California sOoii 


I am chief of the Division of Maternal-Fetal Medicine in the 
Department of Obstetrics and Gynecology at the University of 
Southern California in Los Angeles. I have published more than 100 
scientific papers and book chapters regarding complications of 
pregnancy. I direct the obstetrics service at Los Angeles County 
Women’s and Children’s Hospital, the major referral center for 
complicated obstetric cases among indigeni: and under-served 
women in Los Angeles. 

I have had occasion to review the cases described by Dr. Philip 
Damey, offered in support of the position that partial birth 
abortion, or intact D&E, was the best care for the patient in those 
situations. Mindful of Dr. Darney’s broad experience with surgical 
abortion, I nevertheless disagree strongly that the approach he 
describes for these two cases was best under the circumstances. 

Such cases are infrequent, and there is not single standard for 
ma n agement. However, it would certainly Id© considered atypical, in 
my experience, to wait 1 2 hours to dilate die cervix with laminaria 
while the patient was actively hemorrhaging, as was described in his 
first case. Similarly, the approach to presumed placenta acreta, 
described in the second case, is highly unusual. Although the 
mother survived with significant morbidity, it is not clear that the 
novel approach to management of these difficult cases Is the safest 
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approach. It is my opinion that the vast majority of physicians 
confronting either of these cases would opt f or careful hysterotomy 
as the safest means to evacuate the uterus. 

Although I do not perform abortions, 1 have been involved in 
counseling many women who have considered abortion because of a 
medical complication of pregnancy. I have not encountered a case in 
which what has been described as partial birth abortion is the only 
choice, or even the better choice ^ong alternatives, for managing a 
given complication of pregnancy. 

Thank you for your consideration of this opinion. 


7^7n- 

T. Murphy Goodwin M.D. 

Chief, Division of Maternal-Fetal Medicine 
University of Southern California 




Ill 



March 12, 2003 


The HoiuiFable Rick Ssatoruni 
United States Senate Office Buil ding 
Washington, D.C. 50210 

Dear Senator Santo nim 

bill to reWot 'Itartitd bhth exempsoo b«*d ... the hcidth of the moto in the 

■»! b«vc 

niatenial-fetal medicine ere to nmviHo f medicine. Thoee of us in 

often trim erne of won,en wift. medical 

delivery (also called hv«t^«n \ n^y such were perfoimed due to the risk of cesarean 
end now provides better medical tmd sutpcal opd™ fttr fte 

'll' “?'T« “f in the two case. 

hemonhage with any attempt at va^n^eUw^i^™ ^ *"? 'Hb-tteeatening 

matetnal, not fetal. The phwicians^ l^v A ^ placenta previa is primarily 

in living healthy womcn.^I do not aeree thafnSl^f 'ntervenhems in both these cases resulted 

avoid disasrer when placenta previ.occ^to'^S^’^ttth^^^^^ 

noret«„nno,,ohre^tS^S^dS‘“Sr«K“”®-®^*'‘^'™'«‘*«’*'«“ 

nodes ulttasound guidance, similerto amniocentesis, and 
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Sincerely, 



Fellow, American College of Obstetricians and 
Member, Society for Matemal-Feial Medicine 


Gynecologists 


Redmond, Washington 980S2 


Cc; The Honorable Patty Murray 
The Honorable Maria Cantwell 


03/12/03 
Page 2 of 2 

The Honorable Rick Santorom 
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VIRGINIA WOMEN’S HEALTH ASSOCIATES 


^ ^ O « L V..V - OBSTBmCS.GYNECOLOGrAINFEhmJTr 
CwnilUC. H««h,M.D.,Fu^r.O.O. • Ow^lynPatteifoi^ . Annalii. MulhoUen Pttta, M.D., FA.C.0.0 
Deborah O. CNA<. • Mary Jo Frickel, C.N J.P. 


TYSONS COKNER 
IM2A OM CourawttM XMd 
VlMM.ViftMa Uie 
(70)) 404115 
PAX44S44}9 


lESTON 

ISSOTmui Cmict Tariciray, Shin >11 
lUilM,^i|iait MIN 
(7t))43S>2S55 
PAX4)5.|M1 


The Honorable Robert TorricelU 
United Sutes Senate 
Washington* O.C. 80610 

Augnat SI* 1008 

Dear Senator Toniodli* 

My name ia Dr. Camilla Hersh. 1 am a board certified Obstetrician and 
Gynecologist, a Callow of the American CoUege of Obstetrics and Gynecology, in 
private pracUce, caring endtisively for the health needs of women for thirteen 
years. I am also a clinical assisUnt professor of Obstetrics and Gynecology for 
Georgetown University. I have been involved with teaching medical students and 
OBGYN residents for fourteen years at two major medical teaching centers. 

I have delivered over two thousand babies. On a daily basis I treat pregnant 
women and their babies. In my everyday work I am privUeged to participate in 
the Joy of healthy birth and the agony and sorrow of complications in pregnancy 
which can lead to lost of life or heartbreaking disability. 

As a member of the Physicians Ad Hoc Coalition for Truth, which now has more 
than 600 members, I strongly support and applaud the legislative efforts to ban 
the heinous Partial-Birth Abortion procedure. 


1 
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Maay pf ill* mpnbprs of PHACT (physlelaat ad koc ooallttoa for trntb) hold 
taaehiag po»itloat or hoad dapartmaata of ohatatrlea and gyaaoology or 
paziaaiologsr at univaraiaaa aad madieal oantara aeroaa tha oovatry. To oar 
kmowladga thara ara no pnblithad paarnravlawad lafiity data ragardiaff tha 
prooedare la qaeatioa. It ia aot uaght aa a ftanaalljr raoofalsad OMdloal 
prooadora. 


Propoaaata of partial<4iirth abortloa toot it at tha aafaat oMthod availaUa. 
NothiagooaldbaftirtharfroBi tha truth. Thara ara la &et aavaral raoogaiiad, 
taatad* far aafiar, raooauaaadad aiathoda to empty the ataroa irh«B It ia oiedioally 
oaoaa aar y to do ao. 

Thara la aodata ia tha aooaptad ataadard medical lltaratara that could poaalbty 
aupport any aaaarUoa of tha appropriataaaaa of thia prooaduta. 

If you aakauMt ohatatrloiaaa or dually praotioapbyBielaaa about paTtial4>irth 
abortloa* they will tan you they hava aavar aaaa or board of each a traatmaat Ibr 
aay raaaoB la thair adnoatloaal iraiaiog or preetioa. 

Moat phyalclaaa I haaa quaatioaad ara laoraduloua that aayoaa kaowiodgaabla 
about Obatatrlea aud Gyaao<dogy would avar oonaldar thia prooedura aa aay 
of aarioaaaaggaatloa,baoauaaiti8aoobvioaalydaagerona. It haa aavar beau 
propoaad or tau^taa tha aalbat method to ampty the utaraa aad Mula 
pragaaaey whethar for purely alaotlva raaaoaa for abortloa or la thoaa grave 
iaataacea whea it la oiadleaUy oaoaaaary to do ao to aava tha aiothar'a Ufa. 

Conaidar tha grave daogar iavolvad ia partiaMiirth abortloa* whloh uaually 
oooura after tha fifth oioath of pragaaaey, avaaiato tha hurt aiooth of pragaaaey. 
A woauio*B earvlx ia Caroildy dilated over aavaral daya. Thia riahaereatlag aa 
iaoompatant ea r v la * a laadiog cauae of aubaaquaat pramatura dellvary. It alao 
rlaha aarioua iafeotioa, a au^or cauae of aubaaquaat iofortUi^. Ia tha avaat of a 
truly Ufa thraataaiagooaipUeatioa of pragaaaey. the daya of delay iavolvad 
BubataotiaUy add to tha riak of loae of Ilfo of tha aurthar. 


2 
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Tlie abortioaist then teaahee into the uterni to poll the child leet firet ont of the 
aM>t]i«r's body* up to the neohf but leavee the head ineide. He then foroee ecieeore 
through the baae of the babj*s ehall • which renalne lodged jnet within the 
opening of the forcibly dilated cervia, beeanee the baby*e head ie larger and of 
course harder than the remainder of the soft little body. 

I thlnh it is obvious that ior the baby this is a horrible way to diet brutally and . 
painAilly hilled having one’s head stabbed open and one’s brains suctioned 
oat. 


But for the woman this is a mortally dangerous and Ufo threatening act. 

Partialdiirth abortion is a partially bUad procedure* done by ieel* thereby risking 
direct scissor injury to the mother’s uterus and laceration of the cervix or lower 
uterine segment. Either the scissors or the bony shards or spioknles of the baby’s 
perforated and dismpted shun bones can roughly rip into the large blood vessels 
which supply the lower part of the lush pregnant uterus, resulting in Immediate 
and massiva bleeding and the threat of shooh, immediate hysterectomy* Uood 
traasfosion* and even death to the mother. 

Portions of the bebjr*s sharp bony shuU pieces can remain imbedded in the 
mother’s cervix, setting up a complicated infoetion as the bony fragments 
decompose. 


Think of the emotional agony for the woman* both immediately and for years 
afterward* who endures this process over a period of several days. 

None of this nauseating rlsh is ever necessary* for any reason. Obstetrician' 
gynecologists like myself across the U regularly treat women whose unborn 
children suffer the same conditions as those cited by proponents tMTtbe 
procedure. 


3 
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Nev«r i« th« |Murtial<4iiii]i abortion proeadiara nacaiaacy: 

not for nQlvl»v«iram«itft« (u ascoM of amnioUc fluid ooUeetlng around the baby), 

aatJter.trilgaiy (genetic abnonnalltiea ehaxaoterixed by an extra chromotome), 

Mt tor gMawhalY (an abnormality ebaraoterised by the abtenoe of the top 
portion of the baby*! brain and thnll), 

notfor hydrocephaly (ezoetiive oerebrotpinai fluid in the head), 

a a JL fer Ji ft Ihreateaing comnlicatlont of nretma n ev to the mother. 

Sometimea, at in the eate of hydrocephaly. It It firtt neoettary to drain tome of 
the fluid from the baby*t head, with a apedal long needle, to allow tafr vaginal 
delivery. In tome oatea, when vaginal delivery it not pottlble, a doctor peribrma 

a Cetarean aeetlon. But In no cate It it neceetary or medically advltaUe to 
partially deliver an laihnt through the vagina and then to cruelly kill the Iniknt. 

The legitlatlon propoted dearly dittlnguithet the procedure being from 

recognised atandard obatetrio teohniquM. I mutt point out, even £6r thoae who 
aupport abortion fiw elective or medical reaaont at any point In pregnancy, 
current reeognited aborUoa teebniqnet would be unaffected by the propoted baa. 

Any proponent of tadi a dangeroua procednre it at the leant teriontly 
mitinformed about medical reaUty or at worct to contnmed by narrow minded 
*^ortion-at^yHsott” activiam, to be criminally negligent. 

This procednre it blatant and cruel inbaUoide, and mutt be againtt the Uw. 

Pleate protect women and chUdren from thia brutal procedure. 

Sinoerdy youra, 

CamUla C. Herah, M.D., PA.C.O.G. 
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Obsmrics-Cynecology-lnfertiliry 
Trtating Whmen in the Tri-City Area 
for Over 30 Years. 


JlXfi27, 1396 

Honorable Members 
New York State Assembly 
SUte Capitol 
Albany, NY 12248 

Dear Assemblvperson: 

I would like to convey to vou some or' mv thouohts on the subject of ‘partial birth abortion" which is beino 
widely discussed in state legislatures throughout the country. 

Together, my partners and I represent about sixty years of OB-GYN practice . 

Wo have had personal experience with delivering sick patients at twenty-seven to twentv-eight weeks 
gestation and obtaining healthy infants. With modern life preserving and sustaining capabilities, one 
thousand gram infants have a survivai rate of approximately 90^. 

Therefore, in the case where the mother is sick and the fetus healthy, a proper resolution is earlv 
delivery of an intact infant and a mother either cured of her illness, or relieved of whatever deleterious 
effects the pregnancy may have on that illness. 

The conversion of a fetus presenting as a vertex to a breech position, as in the partial birth abortion, is 
capable of causing an abruption of the placenta and amniotic fluid embolism. This is a dangerous and life- 
threatening situation. Surelv it would not benefit an already sick mother. 

In the cases where a diagnosis has been made of severe deformities in the fetus, amnioinfusion of 
prostaglandins and induction of labor is a far safer procedure for the mother and certainly more humane 
for the fetus. Never, ever, in our years of practice have we seen a situation which warrants 
implementation of partial birth abortion. Personally, I cannot imagine why any practitioner would want to 
resort to such barbaric techniques when other methods are available. 

I believe legislators should look very carefully at the arguments from those who would Irv to convince 
you of the need for this monstrous procedure. One of the most glaring pieces of misinformation being 
promoted is that if a woman has hemophilia, major surgery such as a C-section would not be an option. 

Please understand that partial birth abortion is.major surgery, and is extremely harmful to both mother 
and child. 

More important is the fact that hemophilia is a sex linked genetic disease which affects men. Women are 
only caiTjers. 

Lewis J, Marola. MD. 

St. Clarets MEPiat Abts Building » 700 McClelun Street » Schenectady, NY 12304-1019 ♦ (518) 374^151^ - ,4^^ niL 
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t'r'fjn '’/f M»-‘"/Ofii»r.jr> Chir.iqo 


m Mount Sinai 
Hospital 
Medical Center 



October 28, 1995 


Caiitornia Avenue at 1 5m Si>w 
Chicago m-oois 60609- 1 ?97 
(312) 542 2000 
TDD » '3121542 0040 


The Honorable Charles Canady 
Chairman, Subcommittee on the Constitution 
House Committee on the Judiciary 
1222 Longworth House Office Building 
Washinton, D.C. 20515 

Dear Congressman Canady; 

It has recently been brought to my attention that 
opponents of HR 1833 have stated that this particular 
abortion technique should maintain its legality because it 
is sometimes employed by physicians in the interest of 
maternal health. Such an assertion not only runs contrary 
to facts but ignores the reality of the risks to maternal 
health that are associated with this procedure which include 
the following: 

1. Since the procedure entails 3 days of forceful 
dilatation of the cervix the mother could develop 
cervical incompetence in subsequent pregnancies 
resulting in spontaneous second trimester pregnancy 
losses and necessitating the placement of a cerclage 
(stitch around the cervix) to enable her to carry a 
fetus to term. 

2. Uterine rupture is a well known con^lication 
associated with this procedure. In fact, partial 
birth abortion is a "variant" of internal podalic 
version... a technique sometimes used by obstetricians 
in this country with the intent of delivering a live 
child. However, internal podalic version, in this 
country, has been gradually replaced by Cesarean 
section in the interest of maternal as well as fetal 
well being (see excerpts from the standard text 
Williams Obstetrics pages 520, 521, 865 and 866) . 


Furthermore, obstetrical emergencies (such as entrapment 
of the head of a hydrocephalic fetus or of a footling breech 
that has partially delivered on its own) are never handled 
by employing this abortion technique. Cephalocentesis, 
(drainage of fluid from the head of a hydrocephalic fetus) 
frequently results in the birth of a living child. Relaxing 



119 


the uterus with anesthesia, cutting the cervix (Duhrssen's 
incision) and Cesarean section are the standard of care for 
a normal, head entrapped breech fetus. 

There are absolutely no obstetrical situations 
encountered in this country which require a partially 
delivered human fetus to be destroyed to preserve the health 
of the mother. Partial birth abortion is a technique 
devised by abortionists for their own convenience. .. ignoring 
the known health risks to the mother. The health status of 
women in this country will thereby only be enhanced by the 
banning of this procedure. 



and Gynecology 
Mt. Sinai Hospital 
Chicago, Illinois 
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PHACT 


Physicians' 
Ad Hoc 
Coalition for 
Truth 

FOUNDING MEMBERS 

Nancy Romer, M.D. 

Fellow, American College of 
Obstetricians & Gynecologists 
Clinical Professor, Ob/Gyn 
Wright State University 
Chairman, Dept, of Ob/Gyn, 
Miami Valley Hospital, OH 

Pamela Smith, M D. 

Director of Medical Education 
Dept, of Ob/Gyn 
Mt. Sinai Medical Center, 
Chicago. IL 

Member. Association of 
Professors of Ob/Gyn 

Janies Jones. M.D, 
Professor/Chair. Ob/Gyn 
New York Medical College 
Chair, Ob/Gyn 
St. Vincent’s Hospital & 

Medical Center, NYC 

Curtis R. Cook. M.D, 

Maternal Fetal Medicine 
Butterword) Hospital 
Michigan State College of 
Human Medicine 

Joseph L. DeCook. M.D. 
Fellow. American College of 
Obstetricians & Gynecologists 

William Stalter. M.D. 

Clinical Associate Professor, 
Obstetrics & Gynecology 
Wright State University. OH 

Denis Cavanagh, M.D. 

Professor, Ob/Gyn 
University of South Florida 
College of Medicine, Tampa 
FACOG 


1421 Prince Street 
Alexandria. VA 22314 
T; (703) 684-8352 
F: (703) 684-5813 
Communications Counsel; 
Gene Tame 


CONTACT: Gene Tame 
703/684-8352 


CARING FOR WOMEN WITH HIGH RISK PREGNANCIES: 
PARTIAL-BIRTH ABORTION VS. ACCEPTED MEDICAL CARE 

Throughout the national debate on partial -birth abortion, the more than 500 doctors 
nationwide who make up the Physicians' Ad-hoc Coalition for Truth have insisted 
that it is never medically necessary - in order to protect a woman's life, health or 
future fertility, during the fifth or sixth month (when most partial-birth abortions take 
place) and after -- to partially deliver a living fetus and then destroy it. Partial-birth 
abortion is never medically indicated: the procedure is too lengthy, too risky and 
there are too many other alternatives. 

The following analysis contrasts the partial-birth abortion method with accepted 
medical practice for emptying a womb in the second trimester. At this stage of a 
pregnancy, if it becomes necessary to empty a womb, what is required is separation 
of the child from the mother, not the death of the child. 

Note that the standard method described below can be used safely for delivery of 
children with severe genetic abnormalities, including trisomy, anencephaly, 
omphalocele, hydrocephaly (see below) and other situations often cited to justify 
partial-birth abortion. 

Moreover, in considering the supposed desirability of abortion in the second trimester 
and after, as against the medically recognized method of delivery described below, 
one should recognize that later term abortion is twice as risky for the woman's life as 
childbirth: the risk of maternal death is 1 in 6,000 for abortions at 21 weeks and 
after, and 1 in 13,000 for childbirth. 

Writing in The New England Journal of Medicine, PHACT members John Thorp, 
M.D. and Watson Bowes, M.D., note: "Many experts have suggested that the cutoff 
point between maternal mortality from abortion and maternal mortality from 
continuation of pregnancy occurs at 1 5 to 1 6 weeks of gestation, with abortion being 
riskier beyond that point.” 
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PARTIAL BIRTH ABORTION VS. MEDICALLY RECOGNIZED METHOD 


Medically Recognized Method 

First Stage 

Laleni Phase: The delivery process begins by inducing 
labor physiologically (as opposed to mechanically) 
with prostoglandins or pitocins. This produces uterine 
contractions that dilate the cervix. The cervix is 
dilated up to 4 centimeters (cm), taking between 4 to 8 
hours. Medication for pain usually consists of 
injectable analgesics, administered by medical 
personnel. 

Accelerated Phase: The cervix is further dilated, 
traditionally to 10 cm (but this may be less in the case 
of very small infants), generally taking another 3 to 6 
hours. Pain relief usually consists of injectable 
analgesics or epidural anesthesia, administered by 
medical personnel. 

Partial-Birth Abortion* 

First Stage 

Latent Phase: Dilation up to about 4 cm, but taking 
up to 48 hours or more. The cervix is dilated 
mechanically (as oiqjoscd to more desirable 
physiological methods) with repeated insertion of 
laminaria into the <»rvix until sufficient dilation is 
obtained. Such mechanical dilatation exposes the 
woman to the risk of developing an incompetent 
cervix - a leading cause of future premature deliveries 
- thus potentially threatening her ability to have 
children in the fiiture. Throughout the dilatation 
process, the woman is regularly in a hotel/motel room 
with no direct nursing or medical supervision. Pain is 
treated only with oral medication, administered by the 
patient herself. 

Accelerated Phase: Not comparable to standard 
delivery procedures. Cervical dilation of 4 cm is all 
that is done. 

Second Stage: 

Normal e>^ulsivc efforts by the mother push the child 
through the completely dilated cervix , through the 
birth canal, and into the waiting hands of the doctor 
or midwife. Depending on the patient, this phase takes 
from 15 minutes to two hours. 

Throughout this entire delivery process, the mother 
will be in a hospital, attended by physicians and 
hospital staff. 

Se«?n<l Stage 

The child is manipulated into breech position by 
grasping a leg, usually by instrumentation through the 

4 cm dilated cervix. This is a very dangerous part of 
the entire procedure, as it is partially or totally blind 
and can r^ult in laceration of the cervix or uterus, 
with potentially disastrous results (e g., massive blood 
loss from uterine hemorrhage, leading to shock or 
maternal death). 

Elective conversion to a breech position (as is done 
here) has been abandoned for at least 50 years because 
of the risks to the mother and child. Williams 

Obstetrics, a Standard medical textbook, notes that the 
risk of "serious trauma" to both mother and child from 
conversion to breech is "apparent." If it is not in the 
mother's best interest to perform an elective breech 
conversion when the intent is to deliver the baby alive, 
and when the mother is in the hospital with trained 
anesthesiologists nearby, it is difficult to understand, 
from a medical perspective, how it should suddenly 
become the best, safest and least traumatic option, 
when the mother is in an outpatient clinic, with local 
anesthesia, and the intent is to deliver a dead child. 


*The following information is based on Dr, Martin Haskell’s paper “Second Trimester Abortion: 
From Every Angle,” presented at the National Abortion Federation’s FaU Risk Management 
Seminar, September 13-14, 1992, in Dallas, TX 
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In cases of hydrocephaly, (an enlarged head due to 
excess fluid on the fetal brain), the excess fluid is 
drained prior to beginning the delivery process 

through a transabdominal oephalocentesis. This 

reduces the size of the child’s head (without causing 
death), thus allowing the head to fit through the birth 
canal. If it is not possible to reduce the head size 
sufficiently with cephalocentesis, a standard C-Section 
is done. 

The child is then delivered by traction on the leg or 
legs, pulling the body through the incompletely 
dilated cervix. However, the head, being the largest 
diameter part of the child, will not come through the 
cervix for delivery, because the cervix has been dilated 
only 4 cm. At this point, a sharp scissors is plunged 
through the base of the skull and the brain is sucked 
out through the scissors' wound This kails the child 
and decompresses the skull; delivery of the now dead 
infant is then completed There is danger to the 
mother from the relatively blind manipulaUon with 
sharp scissors to pierce the child’s skull while it is stiU 
within the cervix, as well as from sharp bone shards 
from the infant's decompressed skull which could 
lacerate the cervix. 

Anesthesia: Varies from intravenous sedation, 
analgesics, paracervical block, or general anesthesia 
depending on where the procedure is being done. 

Estimated operation time: 20 to 30 minutes, 

Third Stage 

Usually 2 to 10 minutes. The uterus, now empty of the 
baby, contracts, sheanng off the placenta which is 
then delivered through the cervix. j 

Thirdstagg 

Placenta may deliver spontaneously, but often requires 
curretage of waUs of uterus to assure no retained 
fragments remain. Estimated time: 2 to 10 minutes. 
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The Ke„ vo^ Tl„es^ursday, Septe-i»r 26 . 1996 , A 27 

Why Defend F^ial-Birth 
Abortion? 


By C. Everett Koop 

T Hanover. n.H. 

he debate in Congress 
about the procedure 
Icnownaspaitial-Wrth 
abortion reveais deep 
national uneasiness 
about abortltm 23 
ye^s after the Supreme Court legal- 
™ It. As usual, each side in the 
oebate shades the sutlstlcs and dls- 
torts the facts. But in this case, it Is 
the abortion>rights a(hw:ates who 
seem inflexible and rigid. 

The Senate is expected to vote 
today on whether to join the House in 
werriding President CUnton’s veto 
w a bill last April banning partial- 
birth abortion, in this procedure, a 
doctor pulls out the bath's feet first 
until the baby's head is lod^ hi the 
blm canal. Then, the doctor forces 
sc^rs through the base of the 
baby's skull, suctions out the brain 
and crushes the skull to make ex- 
traction easier. Even some pro- 
choice advocates wince at this, as 
when Senator Daniel Patrick Moyni* 
han termed It "close to infanticide *’ 
The anti-abortion forces often im- 
ply that this procedure is usually 


Pro-choicers twist 
the medical facts. 


performed late in the third trimester 
on fully developed babies. Acbially, 
most partial-birth abortions are per- 
formed late in the second trimester, 
around 26 weeks. Some of these 
would be viable babies. 

But the misinformation campaign 
conducted by the advocates of partial- 


Wrtb abortion is much more 

At first, abortion-rights activists 
cjajn^ this procedure hardly ever 
totrtt place. When pressed for figures 
wv^prc^abortion gratis came up 
500 a year, but later Imrestl^ 
t^ revealed that in New 
aiwe 1,500 partlaWitrth aborttoMl^ 
performed each year, Obidouslv the 
natl^ annual figure is much hfeier. 

The primary reascn given tor this 
procedure — ttat it is often medicallv 

wces^ to save the mother’s life - 

is a false claim, though manv dmoIp 
toclutog PresW^ClhS^ 
•>«**eving this, with all 
that modern medicine has to o«er 
partiaM>^ abortions are not needed’ 

of the mother, and the 
Pr^re's impact on a woman’s 
Mrvix can put future pr^ancies at 
Recwt reports have concluded 
that a majority of parUakbirth abor- 
^ are eiwtive, involving a healthy 
woman and mnnal fetus, ^ 

ru admit to a personal bias: In my 
^yeare as a pediatric suigeorTl 
opwated on newborns as tiny 
ot these aborted babies, and we cor- 
defects so they 
“>d productive 

In their strident effort to orotect 
P»nlaH,irtt abortion, the proSSS 
people remind me of the gun lobbv 
^ “ idrmot my 
effon to limit any guns that it tm- 
PM« even a ban on assault weapon 
most gun owners think sudh a 
ban is justified. “™«icna 

to ^ same way, the pro-abortion 
P^le are so afraid of any Umit on 
abortion that they have twisted tS 
truth to protect parUal-birth abor- 
tton, ^ though many prtH^oice 
^encans find it reasonable to ban 
^pio^re. Neither AK-47*s nor 
pard^birth abortions have a place 
civil society. 


Hoth sl^ in the controversy need 

to strai^ten out their stance. The 
pro-life forces have done little to help 

though that is why most abortions 
pertormed. They have also done 
mue to provide ter pregnant women 
uineed. 

^ the other side, the poMdioice 
forces talk about medical necessity 
and under>r^resent abortion’s prev- 
each year about 1.5 miliion 
have been aborted, very few 
of them for ^‘medical necessity." The 
^ireni airf necessarily graphic de- 
tate about partial-birth abortion 
should remind all of us that what 
call a choice, others call a 

C-Ewretf Koop was Surgeon Gen- 
eral from 1981 to 1989. 
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Partial-Birth Abortion Is Bad Medicine 


By Nancy Romer, Pamela Smith, 
Cfans R. Cook and Jobeph L DcCook 
The House of Representatives wiu vote 
in the next few days on whether to override 
President Clinton’s veto of the Partial Birth 
Abortion Ban Act. The debate <m the sub- 
ject has been noisy and rancorous. You’ve 
heard from the activists. You’ve heard 


from the poUticians. Now may we speak? 

We are the physicians who. on a dally 
basis, treat pregnant women and their ba- 
bies. And we can no longer remain silent 
while abortion activists, the media and 
even the president of the United States 
continue to repeat false medical claims 
about partial-birth abortion. The appalling 
lack of medical credibility on* the side of 
those defending this procedttfe Has forced 
us-for the first time in our professional 
careers -to leave the sidelines in order to 
provide some sorely needed facts in a de- 
bate that has been dtmunated by anecdote, 
emotion and media stunts. 

Since the deb ate on this issu e beg an. 
"whose Tgai agenda Is 16 keeFSi l 
01 aporuon any stoKo f 

.pregnan cy, for any reaso n - h ave wagw l 
Lottiy be cauM an orchestrate d 


FlrsTtEy National AEoffion Federation 
and other {»t>-abortion groups claimed the 
procedure didn’t exist. When a paper writ- 
ten by the doctor who invented the proce- 
dure was produced, abortion im^ents 
changed their story, claiming the proce- 
dure was only done when a women’s life 
was in danger. Then the same doctor, the 
nation's main practitioner of the tech- 
nique, was caught -on tape- admitting 
that of his partial-birth abortions were 
•purely elective." 

Then there was the anesthesia myth. 
The American public was told that it 
wasn’t the abortion that killed the baby, 
but the anesthesia administered to the 
mother before the proc^ure. This claim 
was Immediately and thoroughly de- 
nounced by the American Society of Anes- 
thesiologists. which called the claim "en* 
tlrely Inaccurate." Yet Planned Parent- 
hood and Its allies ctmtinued to spread the 
myth, causing needless concern among 


our pregnant patients who beard the 
claims and were terrified that epidurals 
during labor, or anesthesia during needed 
surgeries, would kill their babies. 

The latest baseless statement was 
made ^ P^ldent Clinton himself when 
he said that if the mothere who opted fo T 
partial-birth abcytons had detiverenfigr 

would have been "evt^erated" of^ribned 

other baby ." 

That claim is totally and completely 
fals'e. Contrary to what abortion activist 
would nave us believe, partial-birth abor- 
tion is never meaicauy indicatirt to protec t 
a woman’s health or her fertility. In fac t. 
t he_opposite is true: Th e procediinTyan 
p ose a significant and imm^at elluTanb 
b oth the pregnant woman's heaithlffi dTrer 
f ertility. It seems to have escape d" any- 
o ne's attention that one of the women 
who appea^ at Mr. Clinton's veto c«re 
mony had five miscarriages after he r par- 
tiS-btrth abortion. 

consider the dangers inherent in par- 
tial-birth abortion, which usually occurs 
after the fifth month of pregnancy. A 
woman's cervix is forcibly dilated over 
several days, whkh risks croating an “in - 
competent cervix?^ Qie MUse o f 

premature dellveriM . It is also an invita- 
tion to infection, a major cause of infertil- 
ity. The atxHtionist then reaches into the 
womb to pull a child feet first out of the 
mother (internal podalic version), but 
leaves the head Inside. Under normal cir- 
cumstances, physicians avoid breech 
births whenever possible; In this case, the 
docttH* intentionally causes one-and risks 
tearing the uterus in the process. He then 
forces scissors through the base of the 
baby’s skull-which remains lodged just 
within the birth canal. This ^ a partially 
"blind" procedure , done by feeCriski^ di- 
rect scissor injury to the uterus and lacer- 
ation of the cervix or lower uterine seg- 
ment. resulting in Immediate and massive 
deeding and the threat of shock or even 
death to the mother. 

None of this risk is ever necessary for 
any reason. We and many other doctors 


across the U.S. regularly treat women 
whose untxxn children suffer the same 
conditions as those cited by the women 
who appeared at Mr. Ginton’s veto cere- 
mony. Never is the partial-birth procedure 
necessary. No! for hydrocephaly (exces- 
sive cerebrospinal fluid In the head), not 
for pdyhydramnlos (an excess of amniotic 
fluid ct^ecting in the women) and not (or 
trisomy (genetic abnormalities character- 
ized by an extra chromosome). Some- 
times, as in the case of hydrocephaly, it is 
first necessary to drain some of the fluid 
from the baby’s head. And in some cases, 
when vaginal delivery is not possible, a 
doctw performs a Caesarean section. But 
In DO case is it necessary to partially de- 


then Idn the infant . 

How telling it is that although Mr. Clin- 
ton met with women who claimed to have 
needed partial-birth abortions on account 
of these conditions, he has flat-out refused 
to meet with women who delivered babies 
with these same conditions, with no dam- 
age whatsoever to their health or future 
fertility! 

Former Surgeon (jeneral C. Everett 
Koop was recently asked whether he’d 
ever operated on children who had any of 
the disabilities described in this debate. 
Indeed he had. In fact, one of his pa- 
tients -“with a huge omphalocele (a sac 
containing the baby's or^ns) much big- 
ger than her head" - went on to become the 
head nurse in his intensive care unit many 
years later. 

Hr. Koop’s reaction to the president's 
veto? “I believe that Mr. CUntim was mis- 
led by his medical advisers on what is fact 
and what is fiction" on the matter, he said. 
Such a procedure, he added, cannot truth- 
fully be called medically necessary for ei- 
ther the mother or-he scarcely ne^ point 
out -for the baby. 

Considering these medical realities, 
me can mly conclude that the women who 
thought they underwent partial-birth abor- 
tims for “medical" reasons were tragi- 
cally misled. And those who purport to 
speak for women don’t seem to care. 

So whom are you going to believe? The 
activist-extremists who refuse to allow a 
little truth to get in the way of their 
agenda? The poUticians who benefit from 
the activists’ poUtlcal action committees? 
Or doctors who have the facts? 


Dr. Saner i$ dinicol profissor qf oh* 
stetr^ and ffynecology at Wripht Sfofe 
Vnivertity and chaimum of obstetrics and 
gyMcoioffy at Miami Valley Ihspital in 
^lio. Dr, Smith is director qf medical ed- 
ucation in the department of obstetrics 
and gyr\ecology at ChicoQO’s Mi, Stnat 
Medical Center. Dr. Cook is a specialist in 
maternal fetal medicine at Butteruxrth 
ttospital. Michigan State Ooilege of Human 
Medicine. Dr. DeCook is a fellou: q/’ the 
American College of Obstetricians and Gy- 
necologists. The authors are founding 
members of the Physicians' Ad Hoc Coali- 
tion for Truth, which now has more than 
300 members. 
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A recent article in Issues in Law and Medicine by PHACT members Byron Calhoun, M.D., 
James Reitman, M.D., and Nathan Hoeldtke, M.D. cites evidence that late-term abortion 
upon a diagnosis of fetal anomalies, while performed under the guise of reducing emotional 
suffering, actually threatens the best interests of the mother. 

A consensus has emerged within the medical community that partial-birth abortion is never 
medically necessary or indicated to protect the life, health or fiiture fertility of the mother, 
including in cases of fetal abnormalities. In fact, partial-birth abortion poses its own set of 
risks to a woman’s health. 

In their article Drs, Calhoun, Reitman and Hoeldtke cite studies that show abortion for 
fetal-anomalies appears to put the mother’s mental well being at increased risk. These 
studies show that: 

* A disproportionate number of the psychological complications which arise two 
years after an abortion are related to abortions for fetal abnormalities; 

• Psychological stress is significantly greater three months out for women who 
aborted disabled children between 24 and 34 weeks than for those who delivered 
such children after 34 weeks 

Perinatal hospice programs are an emerging form of care for women facing such tragically 
sick children. They are an option to women considering recourse to partial-birth abortion. 
Such programs coordinate the combined efforts of obstetricians, maternal-fetal medicine 
physicians, neonatologists, anesthesia providers, labor and delivery nurses, neonatal and 
intensive care nurses, chaplains/pastors, and social workers. Working together, they assist 
these women to carry their children to term, offering them a far preferable way to cope with 
their tragedy than condemning their child to a partial-birth abortion. 

The physical health risks to women from partial-birth abortion have already been attested to 
by doctors nationwide. An article in the current issue of the Journal of the American 
Medical Society (JAMA), cites such health risks as “uterine rupture, aWption, amniotic 
fluid embolus, and trauma to the uterus,” as well as “laceration of the uterus or cervix” that 
could result in “severe bleeding and the threat of shock or even maternal death.” Dr. 
Warren Hearn, a specialist in late-term abortion and author of the standard textbook on late 
abortion procedures, has said of partial-birth abortion “You really can’t defend it... I would 
dispute any statement that this is the safest procedure to use.” 
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THE CASE OF COREEN COSTELLO 
Partial-birth abortion was not a medical necessity for the most 
visible*' personal case" proponent of procedure, 

Coreen Costello is one of five women who appeared with President Clinton when he 
vetoed the Partial-Birth Abortion Ban Act (4/10/96). She has probably been the most 
active and the most visible of those women who have chosen to share with the public 
the very tragic circumstances of their pregnancies which, they say, made the partial- 
birth abortion procedure their only medical option to protect their health and future 
fertility. 

But based on what Ms, Costello has publicly said so far, her abortion was not, in 
fact, medically necessary. 

In addition to appearing with the President at the veto ceremony, Ms. Costello has 
twice recounted her story in testimony before both the House and Senate; the New 
York Times published an op-ed by Ms. Costello based on this testimony; she was 
featured in a full page ad in the Washington Post sponsored by several abortion 
advocacy groups; and, most recently (7/29/96) she has recounted her story for a 
"Dear Colleague" letter being circulated to House members by Rep. Peter Deutsch 
(FL). 


Unless she were to decide otherwise, Ms. Costello's full medical records remain, of 
course, unavailable to the public, being a matter between her and her doctors. 
However, Ms. Costello has voluntarily chosen to share significant parts of her very 
tragic story with the general public and in very highly visible venues. Based on what 
Ms. Costello has revealed of her medical history — of her own accord and for the 
stated purpose of defeating the Partial-Birth Abortion Ban Act - doctors with 
PHACT can only conclude that Ms. Costello and others who have publicly 
acknowledged undergoing this procedure "are honest women who were sadly 
misinformed and \)siiose decision to have a partial-birth abortion was based on a great 
deal of misinformation" (Dr. Joseph DeCook, Ob/Gyn, PHACT Congressional 
Briefing, 7/24/96). Ms. Costello's experience does not change the reality that a 
partial birth abortion is never medically indicated -- in fact, there are available several 
alternative, standard medical procedures to treat women confi-onting unfortunate 
situations like Ms. Costello had to face. 

The following analysis is based on Ms. Costello's public statements regarding events 
leading up to her abortion performed by the late Dr. James McMahon. This analysis 
was done by Dr. Curtis Cook, a perinatologist with the NCchigan State College of 
Human Medicine and member of PHACT: 


Communications Counsel: 
Gene Tame, Michelle Powers 
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"Ms. Costello’s child suffered from at least two conditions: ’polyhydramnios secondary to 
abnormal fetal swallowing,’ and ’hydrocephalus’. In the first, the child could not swallow the 
amniotic fluid, and an excess of the fluid therefore collected in the mother’s uterus. The second 
condition, hydrocephalus, is one that causes an excessive amount of fluid to accumulate in the 
fetal head. Because of the swallowing defect, the child's lungs were not properly stimulated, and 
an underdevelopment of the lungs would likely be the cause of death if abortion had not 
intervened. The child had no significant chance of survival, but also would not likely die as soon 
as the umbilical cord was cut. 

The usual treatment for removing the large amount of fluid in the uterus is a procedure called 
amniocentesis. The usual treatment for draining excess fluid from the fetal head is a procedure 
called cephalocentesis. In both cases the excess fluid is drained by using a thin needle that can 
be placed inside the womb through the abdomen (''transabdoininally''-the preferred route) or 
through the vagina ("transvaginally.") The transvaginal approach however, as performed by Dr. 
McMahon on Ms. Costello, puts the woman at an increas^ risk of infection because of the non- 
sterile environment of he vagina. Dr. McMahon used this approach most likely because he had 
no significant expertise in obstetrics and gynecology. In other words, he may not have been able 
to do it well transabdominally -- the standard method used by ob/gyns ~ because that takes a 
degree of expertise he did not possess. After the fluid has been drained, and the head decreased 
in size, labor would be induced and attempts made to deliver the child vaginally. 

Ms. Costello's statement that she was unable to have a vaginal delivery, or, as she called it, 
'natural birth or an induced labor,' is contradicted by the fact that she did indeed have a vaginal 
delivery, conducted by Dr. McMahon. What Ms. Costello had was a breech vaginal delivery for 
purposes of aborting the child, however, as opposed to a vaginal delivery intended to result in 
a live birth. A cesarean section in this case would not be medically indicated — not because of 
any inherent danger ~ but because the baby could be safely delivered vaginally." 

Given these medical realities, the partial-birth abortion procedure can in no way be considered 
the standard, medically necessary or appropriate procedure appropriate to address the medical 
complications described by Ms. Costello or any of the other women who were tragically misled 
into believing they had no other options." 


******** 

'The Physicians' Ad-hoc Coalition for Truth (PHACT), with over three hundred members 
drawn from the medical community nationwide, exists to bring the medical facts to bear on 
the public policy debate regarding partial birth abortions. Members of the coalition are 
available to speak to public policy makers and the media. If you would like to speak with a 
member of PHACT, please contact Gene Tame or Michelle Powers at 703-684-8352. 


-###- 
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September 23, 1996 


Dear Member of Congress; 


My name is Dr. Pamela E. Smith. I am a founding member of PHACT (Physicians Ad- 
hoc Coalition for Truth), This coalition of over three hundred medicd providers 
nationwide (which is open to everyone, irrespective of their political stance or 
abortion) was specifically formed to educate the public, as well as those involved in 
government, in regards to disseminating medical facts as they relate to the Partial- 

nlrtk Alvtrrirkn nrrv'.«diire 


In tWs regard, it has come to my attention that an individual (Ms. Vicki Stella, a 
diabetic) who underwent this proc^ure, who is not medically trained, has appeared on 
television and in Roll Call proclaiming that it was necessary for her to have this 
particular form of abortion to enable her to bear children in the future. In response to 
these claims I would invite you to note the following; 

1. Although Ms. Stella proclaims this procedure was the only thing that 
could be done to preserve her fertility, the fact of the matter is ttet the 
standard of care that is used by medical personiicl to temunate a 
pregnancy in its later, stages does not include partial-birth abortion. 
Cesarean section, inducing labor with pitocin or protoglandins, or (if the 
baby has excess fluid in the head as I believe was the case with Ms. 

Stella) draining the fluid fi’om the baby's head to allow a normal delivery 
are all techniques taught and used by obstetrical providers throughout 
this country. These are techniques for which we have safety statistics in 
regards to their impact on the health of both the wom^ and the child. 

In contrast, there are no safety statistics on partial-birth abortion, no 
reference of this technique in the national library of medicine database, 
and no long term studies published that prove it does not negatively 
affect a woman's capability of successfully carrying a pregnancy to term 
in the future. Ms. Stella may have bwn told this procedure was 
necessary and safe, but she was sorely misinformed. 
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Suite 100 

Alexandria, VA 22314 
ni: 703/684-8352 
Fax: 703/684-5813 

Communicatioas Counsel. 
Gene Tame. Michelle Powers 


2. Diabetes is a chronic medical condition that tends to get worse over 
time and that predisposes individuals to infections that can be harder to 
treat. If Ms. Stella was ad\dsed to have an abortion most likely this was 
secondary to the fart that her child was diagnosed with conditions that 
were incompatible wth life. The fact that Ms. Stella is a diabetic, 
coupl^ with the fart that diabetics are prone to infection and the 
partial-birth abortion procedure requires manipulating a normally 
contaminated vagina over a course of three days (a technique that 
invites infection) medically I would contend of all the abortion 
techniques currently available to her this was the worse one that could 
have been recommended for her. The others are quicker, cheaper and 
do not place a diabetic at such extreme risks for life-threatening 
infections. 

3. Partial-birth abortion is, in fact, a public health hazard in regards to 
women's health in that one employs techniques that have been 
demonstrated in the scientitic literature to place women at increased 
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risks for uterine rupture, infection, hemorrhage, inability to carry 
pregnancies to term in the future and maternal death. Such risks have 
even been acknowledged by abortion providers such as Dr. Warren 
Hem. 

4. Dr. C. Everett Koop, the former Surgeon General, recently stated in 
the AM4 News that he believes that people, including the President, 
have been misled as to "fact and fiction" in regards to third trirnester 
pregnancy terminations. He said, and I quote, "in no way cm I twist my 
mind to see that the late term abortion described...is a medical necessity 
for the mother...! am opposed to partial-birth abortions." He later went 
on to describe a baby that he operated on who had some of the 
anomalies that babies of women who had partial-birth abortions had. 

His particular patient, however, went on to become the head nurse in his 
intensive care unit years later! 

I realize that abortion continues to be an extremely divisive issue in our society. 
However, when considering public policy on such a matter that indeed has medical 
dimensions, it is of the utmost importance that decisions are based on facts as well as 
emotions and feelings. Banning this dangerous technique will not infringe on a 
woman's ability to obtain an abortion in the early stage of pregnancy or if a pregnancy 
truly needs to be ended to preserve the life or health of the mother. What a ban will do 
is insure that women will not have their lives jeopardized when they seek an abortion 
procedure. 



Director of Medical Education 
Department of Obstetrics and Gynecology 
Mt. Sinai Medical Center, Chicago, IL 
Member, Association of Professors of 
Obstetrics and Gynecology. 
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PHACT 


PliySici3nS September 18, 1996 

Ad Hoc 


Coalition for 
Truth 

rouNTSNc Mevi&eits 

Hqa.TmiACetanvM,D. 
Fanily PractitiMn; Obitebicwi 
Mente;US. House of 
Repteseautives (OK-2> 


Dear Member of Congress: 

We write to you as founding members of the Physicians' Ad-hoc Coalition for Truth 
(PHACT), an organization of over three hundred members drawn from the medical 
community nationwide — most ob/gyns, p^matologist and pediatricians — concerned 
and disturbed over the medical misinformation drivii^ the partial-birth abortion debate. 
As doctors, we cannot remember anotho* issue of public poli^ so directly related to 
the rncdici community that has been subject to such distortions and outright 
falsehoods. 


NuncyRamer.MD. 

Fdlow, Aourieui CoU^ of 
OUeaidiM a Ojmaoologjas 
Cliniiali'roftww, Ob/Oyn 
Wti^ State Univeftity 
CiBinnw. Dept, of OlvOvn, 
Jrfi«njiVanr^Ho,pital,OH 

Paraeli Smith, M.D. 

Dmaor aTMedaU EdacattoA 
Dspl. of Obefflra & Oynccolosy 
Ml Sawi Modal Centar. 
diicasoilL 

ManfacT, Asueiation of 
Prafisen of Ob/Gyn 

Jama Jaw. MJ>. 

■ ■]^cd»>VtCliair,Otl^ 
NewYoikMcdieUlColItge 
C3iaif,Oh/Oya 
Sl.V»K»it^Haip}talA 
MrfiaalCtiiter.NYC 

c»irt»a 

MabitttlFaid Modano 
B utt ai w al h Houpitel 
Midu0ui Sooc Collfteo of 
Tfutnan Medkue 

Jad^LD«Cod;.M.D. 

fiMhw, flUicricaD OsO^ cf 
OfastabriBiaiB A Oynmologim 


The most darning piece of medical disinformation that seems to be driving this debate 
is that the partial-biith abortion procedure may be necessary to protect the lives, health 
and future fertility of women. You have heard this claim most dramatically not from 
. dortors, but from a handful of women who chose to have a partial-birth abortion when 
their children were diagnosed with some form of fetal abnormality. 

As physidans who Specialize in the. care of pregnant women and their children, we have 
all treated women confronting the same tragic circumstances as the women who have 
publicly shared their experiences to justify this abortion procedure. So as doctors 
intimately familiar with such cases, let us be very clear: the partial-birth abortion 
procedure, as described by Dr Martin Haskell (the nation's leading practitioner of the 
procedure) and defined in the Partial-Birth Abortion Bern Act, is never medically 
indicated and can itself po^ serious risks to the health and future fertility efu/omen. 

There are simply no obstetrical situations encountered in this country which require a 
partially-ddiver^ human fetus to be destroyed to preserve the life, health or future 
fertility of the mother. Not for hydrocephaly (excessive cerebrospinal fluid in the 
head); not for polyhydratimios (an excess of amniotic fluid collecting in the woman); 
and not for trisomy (genetic abnormalities characterized by an extra eluomosome). 

Our members concur with former Surgeon General C. Everett Koop's recent statemart 
that "in no way can I twist my mind to see that [partial-birth abortion] is a medical 
necessity for the mother " 


William StUter. MO. 
Cliraiai Asneine Prefsor, 
OliBatavs A Oynepdogy 
Wri^ State OH 

BtoiWrf Naoiaman, M.D. 
VMngSdhi^ 

Center &rC&iiQa]& 

RaswdiGQtica 

VandoMU 


1 1 50 SptBh WashiDgeon Sbwt 
Suite230 

Atanou^VA 22314 
(703)683-5004 


Camnumab'taK CotiBSel! 
QtateTafDB;. Mtididlc Pki'«cr« 


As case in point would be that of Ms. Corcen Costello, who has appeared several times 
before Congress to recount her personal experience in defimse of this procedure . Her 
unborn child suffered from at least two conditions: "polyhydramnios secondary to 
abnormal fetal swallowit^" which causes amniotic fluid to collect in the uterus, and 
"hydrocephalus", a condition that causes an excessive amount of fluid to accumulate in 
the fetal Wd. 

The usual treatment for removing the large amount of fluid in the uterus is a procedure 
called amniocentesis. The usual treatment fbr draining excess fluid from the fetal head 
is a procedure called cephalocentesis. In both cases the excess fluid is drained by using 
a foin needle that can be placed in^de the wonfe through the abdomen 
("transabdominally"— the prefeired route) or throu^ the va^na Ctransv^nally.") The 
transvaginal approach however, as performed by Dr. McMahon on Ms. Cost^lo, puts 
the woman at an increased risk of infection because of the non-sterile environment of 



131 


. 1 ,. Tir McMahon used this approach most Hkely because he had no significant eqwr^ 

n JScs^d^lSbw After Z fluid has been dnun«i. and.the head deor^ m s^ 
labor would be ii^ced and attempts made to deliver the child vagmalty. Given tl^ 
^rSe abortion jSoceduie can in no way be consid^ the s^d. 

or mpropriate procedure appropriate to address the medical com^caUons by 

of other women wdio were tragically misled into believing fliey had no 

Other options. 

Indeed- the paitial-biilh abortion procedure itself caD pose both an immrfiate and siffiiflcant ri^ 
ro a^^;S^ ^ Tf take just one ea^l^ to fe^ly 

|*rvhover the course of several days, as this procedure teqmres, risks creahng an nwannp^ 

cervix," a leading cause of future premature delivaies. It se^ to have escaped 
Son th^™ of the five women who appe^ ^ President Chilton's veto ceremony who had 


the medical evidence is clear and argues overwhdmmgly againrt the pa^-bitlh at^on 
procedure. Given flie medical realities, a truly pro-woman vote would be to end the wadab^ of 
a procedure that is so potentially dangerous to women. The health status of women and children 

in this countiy can only be enhanced by your unequivocal support of H.R- 1833. 

Thank you for your consideration. 


Sincerely, 




Nancy G. Romer, M,D. 

FACOG 

ClinicaJ Professor 

Department of Obstetrics and Gynecology 
Wright State University; 

Chairman, Dept, of Oh/Gyn 
Miami Valley Hospital, OH 


Curtis R. Cook. M.D. 

Maternal Fetal Medicine 
Butterwordi Hospital 
Michigan State College of Human 
Medicine 



PamelaE. Smith, M.D. 
Director of Medical Education 


Dept, of Obstetrics and Gynecology 
Mt Sinai Mechcal Center 
Chic^o, IL; 

Member, Association of Professors of Ob/Gyn 




Joseph L. DeCook, MJD. 

FACOG 

Holland. MI 
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What about the small minority of cases that do involve ^’serious 
fetal deformity’*? 

It is true that some partial-birth abortions - a small minority - involve babies who have grave disorders 
that will result in death soon after birth. But these unfortunate members of the human family deserve 
compassion and the best comfort-care that medical science can offer- not a scissors in the back of the 
head. In some such situations there are good medical reasons to deliver such a child early, after which 
natural death will follow quickly. Dr. Harlan Giles, a professor of "high-risk" obstetrics and 
perinatology at the Medical College of Pennsylvania, performs abortions by a variety of procedures up 
until "viability." However, in sworn testimony in the U.S. Federal District Court for the Southern 
District of Ohio (Nov. 13, 1995), Prof. Giles said: 

[After 23 weeks] I do not think there are any maternal conditions that I'm aware of that mandate 
ending the pregnancy that also require that the fetus be dead or that the fetal life be terminated. In 
my experience for 20 years, one can deliver these fetuses either vaginally, or by Cesarean section 
for that matter, depending on the choice of the parents with informed consent. . . But there's no 
reason these fetuses cannot be delivered intact vaginally after a miniature labor, if you will, and be 
at least assessed at birth and given the benefit of the doubt, [transcript, page 240] 

In a partial-birth abortion, the abortionist dilates a woman's cervix for three days, until it is open enough 
to deliver the entire baby breech, except for the head. When American Medical News asked Dr. Martin 
Haskell why he could not simply dilate the woman a little more and remove the baby without killing 
him, Dr. Haskell responded: 

The point here is you're attempting to do an abortion... not to see how do I mampulate the 
situation so that I get a live birth instead. [American Medical News transcript] 

Under closer examination, it becomes clear that in some cases, the primary reason for performing the 
procedure is not concern that the baby will die in utero, but rather, that he/she will be born alive, either 
with disorders incompatible with sustained life outside the womb, or with a non-lethal disability. 

(Again, in Dr. McMahon's table of partial-birth abortions performed for "fetal indications," the largest 
category was for Down Syndrome.) 

Viki Wilson, whose daughter Abigail died at the hands of Dr. McMahon at 38 weeks, said: 

I knew that I could go ahead and carry the baby until full term, but knowing, you know, that this 
was futile, you know, that she was going to die... I felt like I needed to be a little more in control 
in terms of her life and my life, instead of just sort of leaving it up to nature, because look where 
nature had gotten me up to this point. [NAF video transcript, page 4.] 

Tammy Watts, whose baby was aborted by Dr. McMahon in the 7th month, said: 

I had a choice. I could have carried this pregnancy to term, knowing everything that was wrong. 
[Testimony before Senate Judiciary Committee, Nov. 17. 1995] 

Claudia Crown Ades, who appeared with President Clinton at the April 10 veto, said: 

My procedure was elective. That is considered an elective procedure, as were the procedures of 
Coreen Costello and Tammy Watts and Mary Dorothy-Line and all the other women who were at 


http://www.nrlc.org/abortion/pba/pbafactl3.html 


3/19/2003 
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the White House yesterday. All of our procedures were considered elective. [Quotes from taped 
appearance on WNTM, April 12, 1996] 

In a letter opposing HR 1833, one of Dr. McMahon's colleagues at Cedar-Sinai Medical Center, Dr. 
Jeffrey S. Greenspoon, wrote: 

As a volunteer speaker to the National Spina Bifida Association of America and the Canadian 
National Spina Bifida Organization, I am familiar with the burden of raising a significantly 
handicapped child. . . . The burden of raising one or two abnormal children is realistically 
unbearable. [Letter to Rep. Hyde, July 19, 1995] 

next questio n | back to first pa g e 


http://www.nrlc.org/abortion/pba/pbafactl3.html 


3/19/2003 
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PHACT 

Physicians' 

Ad Hoc 
Coalition for 


Partial Birth Abortion ^ Standard Medical Practice 

Apologists for procedure create confusion 
with recognized medical practices where none exists 

The following analysis was done by PHACT founding member Pamela Smith, M.D.: 


Truth 


FOUNDING MEMBERS 


Hon. Tom A. Cobum, M.D. 
Family Practitioner, Obstetrician 
Member, U.S. House of 
Representatives (OK-2) 

Nancy Romer. M.D. 

Fellow. American College of 
Obstetricians St Gynecologists 
Clinical Professor. Ob/Gyn 
Wright State University 
Chairman, Dept, of Ob/Gyn. 
Miami Valley Hospital, OH 

Pamela Smith, M.D. 

Director of Medical Education 
Dept of Ob/Gyn 
Mt Sinai Medical Center. 
Chicago, IL 

Member. Association of 
Professors of Ob/Gyn 

James Jones, M.D. 
Professor/Chair, Ob/Gyn 
New York Medical College 
Chair. Ob/Gyn 
Sl Vincent's Hospital & 

Medical Center, NYC 

Curtis R. Cook, M.D. 

Maternal Fetal Medicine 
Butterworth Hospital 
Michigan State College of 
Human Medicine 

Joseph L. DeCook. M.D. 

Fellow, American College of 
Obstetricians & Gynecologists 

William Stalter, M.D. 

Clinical Associate Professor, 
Obstetrics & Gynecology 
Wright State University, OH 

Denis Cavanagh. M.D. 

Professor, Ob/Gyn 
University of South Florida 
College of Medicine, Tampa 
FACOG 


200 Daingerfied Road 
Suite 100 

Alexandria. VA 22314 
Ph: 703/ 684-8352 
Fax: 703/684-5813 


There have also been numerous attempts by abortion 
advocates to confuse a well recognized and utilized 
obstetrical technique called cephalocentesis with partial 
birth abortion. One such account was printed in the Chicago 
Sun Times on Monday April 8/ 1996 and was authored by Ms. 
Mary-Dorothy Line. The most recent attempts have been made 
by Ms, Collen Costello and has been reprinted and circulated 
to members of Congress. The fact of the matter is, if the 
accounts of Ms. Costello and Ms. Line are as they state 
neither one of them had a partial birth abortion. The 
differences between partial birth abortion and 
cephalocentesis can be summarized as follows: 


CEPHALOCENTESIS 

1. A small bore 
needle is used 
to remove fluid 

2. The intent is 
allow a normal 
delivery by either 
the vaginal or 
C/S route. If the 
baby survives the 
procedure the intent 

is never to kill him/her 

3. The baby may be 
head or feet first 
alive or dead 


4. This procedure can 
be found in standard 
textbooks and has 
known safety statistics 

5. Performed primarily 
by obgyns who have 
special training in 
high risk pregnancies 


PARTIAL BIRTH ABORTION 
1. A large bore needle is 
used to remove brain tissue 


2. The intent is to kill the 
baby and avoid the "dreaded 
complication" of a live birth 


3. The baby is alive and is 
intentionally pulled out 

feet first by the practitioner 
even if this means flipping 
him/her around in the womb 
This obstetrical maneuver 
has known, serious, health 
risk for the mother. 

4. No reference of this 
procedure in the medical 
or abortion textbooks. No 
safety statistics 

5. Performed primarily by 
two family practitioners who 
only do abortions for a 
living and have no training in 
in high risk obstetrics 


Communications Counsel; 
Gene Tame, Michelle Powers 


In both the cases of Ms. Costello and Ms. Line they 
state their babies were dead prior to extraction. This fact 
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kf to'complS . 

We might also add that the technique 

r‘S^3:hHfrL9;“E3‘ 

s::?2 “iS;L5“ ssi.s“ 

obstetrics and perhaps was unaware of this factor. 

In summary, there are absolutely no 
^situations in this country which require tnis abortion 
^i^hn^aSe The cases of Ms. Costello and Ms. Line are not 
technique. Tne cases abortions and even if these 

?wirhealth in this country can only be improved by the 
hannina of this abortion technique. 
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NANCY G. ROMER, M.D. 

1126 South Main Street 
Dayton, Ohio 45409 
Telephone 222-0297 


Douglas Johnson 
National Right to Life 

May 28, 1996 


Dear Mr. Johnson, 

4 

Se terS In regarclB to the 60 Minutes program on 

late term abortions, Lisa Btnns of 60 Minutes called me on FrWav Aoril le^n 


. I' is not a threat to the mother’s life Ms Binns 
f anencephaly has a higher risk of intrauterine death 

undeTanv rir^** 1 mother. I told her that intrauterine fetal death 

under any arcumstances Is not a medical emergency and can be treated in a 
few days. Once the fetus dies partial birth abortion ban do“ no? appi " 

seoarahon^iS condition what is required is 

separation of the fetus from the mother not fetal death. This can be 

coou alternatives to partial birth abortion. I FAXed her a 

trimLfar described his method of second 

fatal death On ^®*®i with digoxin on day two to allow 

fdlfrt ,? ‘‘oc^ments fetal death and again now that the feh.^ 

IS dead the law no longer applies. I can fax this article to ^ju if you do not haw 

^rscnaiiwl ®*"!r "Do ytu 

Shv mnTh *"y '^0 would olectively terminate a healthy fetus 

that Dr Hlsk^H^htd vlabili^.” | answered yes that I personally had a patient 
1 , '1®*'^®'' ‘'®"« ®® abortion on at 26 weeks. She argued that was not 

eally.viable and uw debated viability. She then asked "Do you personally know 

terminating babies with cleft lip and cleft palate. 
She suggested these were not healthy, 1 said they were not PERFECT hut 

.-«w.bi, h.,»hy. I*.. I - So ^ .^Si'n.rpXSSSK « 
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any physician who has terminated a PERFECT baby in a PERFECT mother at 
term? The answer is no." 

I ho^ this is some help to you and apologize for taking so long to respond. If I 
can be of further help or answer any questions please don't hesitate to call. 

Sincerely, 

Nancy Q, Romer, M.D. 
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Obstetricians & Gynecologists 
Clinical Professor, Ob/Gyn 
Wright State University 
Chairman, Dept, of Ob/Gyn, 
Miami Valley Hospital. OH 

Pamela Smith, M.D. 
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Dept, of Ob/Gyn 
Mt. Sinai Medical Center, 
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Professors of Ob/Gyn 

James Jones, M.D. 
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New York Medical College 
Chair, Ob/Gyn 
St. Vincent's Hospital & 
Medical Center, NYC 

Curtis R. Cook, M.D. 

Maternal Fetal Medicine 
Butterworth Hospital 
Michigan State College of 
Human Medicine 

Joseph L. DeCook, M.D. 
Fellow, American College of 
Obstetricians & Gynecologists 

William Stalter, M.D. 

Clinical Associate Professor, 
Obstetrics & Gynecology 
Wright State University, OH 

Denis Cavanagh. M.D. 
ProfessOT, Ob/Gyn 
University of South Florida 
College of Medicine. Tampa 
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200 Daingerfied Road 
Suite 100 

Alexandria, VA 22314 
Ph: 703/ 684-8352 
Fax; 703/684-5813 


FOR IMMEDIATE RELEASE CONTACT; Gene Tarne/Michelle Powers 
703 - 684-8352 

ACOG; MEDICALLY SOUND OR POLITICALLY CORRECT? 

"An intact D&X (sic), however, may be the best or most appropriate 
procedure in a particular circumstance to save the life or preserve 
the health of a woman... " 

— Statement of Policy, American College of 
Obstetricians and Gynecologists (ACOG), 1/12/97 

"On what possible basis does ACOG make this rather astounding assertion? To our 
knowledge, there are no published peer-reviewed safety data regarding the procedure 
in question. It is not taught as a formally recognized medical procedure. We can 
think of no data that could possibly support such an assertion... your claim that a 
totally unrecognized, non-standard procedure, for which no peer-reviewed data exist, 
can nonetheless be the safest and most appropriate in certain situations, simply defies 
understanding. If ACOG is truly committed to standing by this claim, then it would 
appear to be violating its own standards by recommending the use of a procedure for 
which no peer reviewed studies or safety data exist." 

— Denis Cavanaugh, M.D. (FL); Curtis Cook, M.D. (MI); Don 
Gambrell, M.D. (GA); Joseph DeCook, M.D. (MI); Pamela Smith 
M.D. (IL); Hans Geisler, M.D. (IN); Nancy Romer, M.D. (OH); 

William Stalter,M.D. (OH); Stephen H. Cruikshank, M.D. (OH), on 
behalf of the more than 450 members of PHACT. 

"I am appalled at the lack of intellectual honesty displayed by the ACOG executive 
board in releasing this statement. To endorse a procedure that has not shown peer 
review journal efficacy, clearly lacks intellectual honesty.. .In view of the fact that 
most 'intact D&X's' are done for social convenience, the risks of the mother and 
benefit of the procedure must be greatly questioned ...To endorse it without this study, 
has the flavor of one pursuing a political agenda as opposed to being an honest 
advocate for health care of the female patient." 

— John G. Hartmann, M.D. (Michigan) 

...[T]his statement from ACOG has been released with little or no input from the 
membership at large... There is absolutely no scientific medical evidence to support 
their position and it is interesting to note that they do not give any grounds or reasons 
for their position. As a Board Eligible/Certified Obstetrician Gynecologist for the last 
ten years, I can tell you with great assurance that there is no medical reason to ever 
perform this procedure and that it is never of any physical health benefit to the 
mother... .Please know that this statement does not represent the feelings of the 
majority of Obstetricians/Gynecologists in this country, who are by-and-large 
opposed to this brutal and inhumane procedure." 

— Jeffrey A Keenan, M.D. (Tennessee) 


Communications Counsel: 
Gene Tame, Michelle Powers 
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"I am a former abortion provider and I would like to take issue with the 'Statement' for a number of 
reasons...!, too, resent the intrusion of government into so many aspects of my personal and professional 
life. However, one of our government's primary responsibilities is protection of her citizens. Purposeful 
killing of a healthy infant who would be viable outside the womb should be called what it truly is -- 
infanticide or murder, and the legislature has every right to step in. Finally, I'm sure there are many 
ACOG members who join me in reminding you that your stand on this issue, published as an official 
policy statement, does not reflect the views of many, if not most, ACOG members. However, the 
perception of the general public is that you speak for all of us. Please recognize that you have a 
responsibility to all members of ACOG if not to stay neutral in sensitive areas such as this, to at least 
issue a disclaimer on such a statement that the opinions of the ACOG Executive Committee do not 
reflect those of its members." 

— Steven Hammond, M.D. (Tennessee) 

"I have been a member of the American College of Ob Gyn since 1987. 1 am appalled by the politically 
motivated, medically unsound statement that the Executive Committee is attempting to pass off as 
representative of the feelings of the membership at large. Please do not be misled by these 
untruths... [The statement] is simply not true. TTiis procedure is never the best or most appropriate 
procedure. There are always other options which would achieve the same goal for the patient and the 
doctor without resorting to a procedure in which the babies brains are sucked out of its head just 
moments before birth. The ACOG Statement does not attempt to justify its statement because no such 
justification exists.. .Please do not accept [ACOG's] biased misrepresentations as truth.. .Your conscience 
tells you this is wrong. Do not allow a professional organization lead you to a different conclusion with 
lies and misrepresentations of the truth." 

— Stephen R. Belton, M.D. (California) 

"The American College of OB/GYN issued a policy statement dated January 12, 1997 with which I 
strongly disagree...The leadership of our national organization exceeded their authority and violated 
member trust when they issued this statement. I agree that it is a dangerous precedent to allow Congress 
to legislate for or against medical procedures, but partial-birth abortion is not a medical procedure that a 
morally responsible nation can allow to continue... Partial birth abortion is both a dangerous and 
unnecessary procedure. 

™ J. Peter Forney, M.D. (Texas) 

To intimate that this procedure is done with any degree of frequency to “save the life and conserve the 
health of a woman” is the epitomy of hypocrisy... When medicine, and in particular, our specialty, can 
police itself no better than this, then unfortunately, relief must be sought through legislative efforts to 
curb this travesty.” 

— James M. Anderson, M.D. (California) 

NOTE: All of the doctors quoted above are Fellows of the American College of Obstetricians and 
Gynecologists (FACOG) as well as members of PHACT. 
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Coalition for 
Truth 


Frcdrie D. Rigoletto, Jr. M.D- 

President of the Executive Bkuud 

American CoUe^ge of Obitetridaiis and Gynecobgisfs 
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Djnr«w oFMadinpi Edueatlaa 
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Joaqifk L. DsCaok, NLD. 

Fdl^ XMriem Cdlev «f 
Ol>datmlwm ACyaoedaff 

WiBian8faAor.UtD. 

ClfXfle] AwBe^MaMc, 
ObMle* AOyoM^ 


- AWft 
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Dear Dr. Ptigolstto; 

We wntB to ylm on bdhalf Of the hundieds of doctocs naticiciwjde who ate members 
of the Riytidaat' Ad hoc CbaHHod 6» Truth (PHACT). PHACT was formed to 
address expertly <me issue: partial-Tbiith Abortion. While the cnaUtion mch K Ht 
physicians from all medical apeciaities. the vast m^ority of its members are 
obstetricilinB and gynecologlsls. Of these, a sizeable number arc also Fellows of 
the American College of Obstefricians and Gynecologists (ACOG). 

With this in mindly we are writing to express our surprise and concern over a tecent 
statement issued by ACOG, dat^ Jami^ 12, 1997, on the Subject of partial- 
Ujth abortion. Surprise, because those of u$ who an fellows were never informBd 
that ACOO was even inveatlgatmf this aubject. with the goal of issuing a public 
statement, presumably on b^alf of u$ and the ochen within ACOGs membeiship. 
And concern* because the ^emdot that was issued, by endorsing a pracdoe for 
whi^ no lettignized mseairih data exist, would seem to be violating ACOO's own 
standards. 

lot us address the latter concern — content — first. 

The atatexneaC correctly notes at the oatsat that die procedure in question is not 
recognized in the medical literature. The same, h should be noted, can be said of 
foe name you have chosen to call it — "Intact Dilatation and Extraction,** or 
"Intact D&X" — and all the other names pixmonents of this procedure have 
concocted for it. We have doacly followed the iisue of part^-bixth abortion — 
again, it is foe Ofrty issue PHACT addresses — and the teon Intact Dilntahon and 
Extraction 1$ new to us and twonld appear to bn unii{U6 to you, Ihc late Dr. James 
McMahon, until his death a leading provider of partial-birth abortions, called them 
"Intact Dilation and jBvacuation (bitaef DAE)" while another provider, Dt. Martin 
Haskell of Ohio, calls them "Dilation and Eartraction (D&X)." Planned Rsfcnfoood, 
for example, calls them D&X abtstions, whlU the National Abortion FedcradCT 
prefors Intact D&£, so foere is no agreement even arnocig proponents of this 
procedure, as to what to call it Indeed, in its January, 1^6 newsletter. AGDG 
then referxed to it as "intacT dialation (sic) and evacuation." Your new coinage 
would seem to be a combination of these various "names" aouting about, but to 
what end is not dear. What is clear is that none of these terTUS. ineladi^.^ your 
own "Eatact DAX" can be found in any of foe standard medical textbooJks oi 
databases. 


Connunkwilon CnmMt: 
Om 'TMtw, MiiArib 
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It 16 witmg to sav, as your statement <ioe% tbat db»:xipt 3 oiafi, at least the dfisciiption in la^ 
year's Pai^-Birth Abortion Ban Act, aie 'Vague" "could be mterpietedi to include 
elements of many tecogni^" medical techniques. The desciipcion in the fbdml legislatsoo 
is very precise as to what is being proscribed and is based oo Dr. Haskeiri own descriptions. 
Moreover, the legisUtion is so worded aa to clearly distinguish the procedure being braed 
fi-om recognized obstetric techniques, and reoogni^ abortion techniques, sudi as DAB, 
whieh would be unafteeted by the proposed ban. 

By tel, however, the moec disturbing part of aCOG's stareiitetu is the asBcnion that "An intact 
DAX, h^ever, may be the best or most appropriate procedure in a p&itlcular dremnstanoe to 
save the lite or preserve the health of the mother." 

On what possible basis does ACOO malse this rather astounding asseriion? 

Many of ottr membere hold teaching positions or head departments of obsteiiics and 
gynecology or perinatology at univcirsities and medical cemers. To our knowledge there an 
no published pem-revisi^ safety date legarding the procedure in question, ft is not taught 
as a formally recognized medical procedure, We can think of no date chat could possibly 
support such an asaertiOD, If ACOG or its "select panel" has such data, we would, as teaehets 
and practiefeg ob/gyns, cetBlnly like to review it. 

The best that your statement docs to back this claim is the very vague assertion that "other 
data show that second tiimeater transvaginal instrumenial abortion is a safe procedure." While 
this may be tme, it is, as surely you must be aware, totally beside the point. Such data may 
exist regarding, e.g., second tximesteT O&E abortion, but this is irrelevant to the fact that no 
similar data, at least to our knowledge, exists with respect to partial-biith abordon (or, as you 
prefer, "intact DAX" or whatever other medical-souading coinage suf^oriere of this 
procedure may uac). To include such an assertion that can only refer to second trimester 
abortion pxoo^ures ether' than partial -birth is dacepCivs and misleadfeg at best. 

AOOO clearly recognizes that in so drcuiastasces ii partial-bhth abortion the only option for 
women, fo otlier woids, ACOO agrees that there are other, medically recognised, and 
Standard procedures avatUble to women Ofoer than partial-birtb abortion. Given ACOOs 
acceptance of this medical fact, your claim that a tcrtally unrecognized, non-Stetidard 
procure, for which no pecr-revicwed data exist, can nonetheless be the safest and most 
appropriate In certain situations, simply deSee understanding. 

If ACOO is tmly committed to suading by this clabn, then it would appear to be violating its 
own standards by lecommendmg the use of a procedure for v^ch no peer-nviawed sfo^ss 
or safety date exist. 

Kn contxast, our research of the subject leads us to conclude that there are no obstetrical 
situations feat would neeessitetc Or even fevor the medically unrecognfeed partlal-biith 
aboitioo procedure as the safest or most appropriate option. Indeed, we have conceros that 
this procedure may itself pose serious healte risks for women. 
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aboctloD pioceduit. 

Id ^itiOT » awe «!»«» ov« the ccm^ rf BWemrat, we we 

tUe piocwJai* by which it esune to be issued. 

A. -^->! the vaK majority of PHACT meinlw* a* naciaBsta a^ wb-.pedaW|^e. 

perioatcfloi^) to oJwttiries add eynecoktgr, ^ of tto are ^ tell oM of A < ^. ^ 
membenUp eonahts largely of farfy pacwro nro ^ 

Ciirw*nn n«!neTal C BvcTCtc KooPt pcxhap® the nation's ludiB^ ptdietnc suxgso&> ha® be«n 

^SSed with PHACT arid Ws publre eialemeiiB OD partial^Wl w In jgreMD^^ 

^^HACT. Out mombetahip i» open to any doctor, regarilw at hfe orJ»M 
^ to larger qneatioii of Mtorttan ligMa. precirely becauae our tom » atnttly on «» ™=4 m1 
Lim« tto relate to this ptocodure. (In fact, doctore who are j^-chdte hwe publicly 
Stated their opposiliO(a> on medical grounds, to the use of this abDction metApaj. 

We cannot recadl receiving any notification whatsoever that the America 

exsaketridans and Oynecologjste was even leviawing the imw of parti^-birth 

the end of issuing a statement of policy. We ca^moi lewU 

was going to convene a ”seiea panel" to accomplish this. We fed it 

coelltton^ doctors fanned for no other reason than to investigate medical 

Mitial-birth sbortion. was not invited to paiticipBtc In these deUbctista^, pose of ue who 

are fellowa of ACOO were kept completely in the dadt as to what ACCXjS leadeisblp was 

dHh g in regaid to this issue. 

1.. mth, this utatemcnt i» to wodact of » pMWl — whom membcwhlp AOOG has ito mafe 

BobUc — thrt was woiking buWad do«d doom and with no red parilclpafton ftwnACM s 

^bo^pitaalt In eraflltig this aatemen*, ACXXJ simply Igaored «a ^ tucrobere. Tliere 

is totoigv tot in issuing this statwncat, ACOG is giving to larger ^Uic to MUf^lon 
tol to statement somehow represents to tfainidiig of its members on ^ whject. B does 

not. ACOO roembeashsd no knowledge of mis statemewtmta it was issued as a jSrir 

accompli 

In ■v»ir,ln.;oi', this Slatemmt elewly does not represent a consensus among to natirms 
obstolrieiaiis and gynecologists as to to safety or appropriated, ii^ ^ arwmtei^, 
of to paitial-bWh abottton metod. We ask you to provide to medical data, rm^h ^ 
all Dthm relevant matoriab wliich coaM posmbly have led W Such an asset^. We ask tot 
you also make available to names of those on the selcO^el who “ 

i ^insina We would ate ask tor to leadership of ACOG oSun^ywi^w this 

statement until the matter at issue -- paitial-blith abortion — has been stilriect to a Ihorougn 
and open disousslon among the membcis of ACOG and those doctors m related specialties 
who have significant Imowledge regarding this issued We look forward to yrwr teeponso. 
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^ jal9 Cavauagb, M-D- 
pjrofcswtt ai OWGya 
Diipctor, Division of Ob/Gyn 
Umvciaity of South Flcsrida 
Cdlege of M^doc 
FACOG 



' Joseph DeCoolc, MD. 
Ob/C 
FACOG 


liane Gea&ler, M.D. 

Oyn Oncology ax»i Oyn , 

ahiical Stiff, Dept, of OtfCyn 

UDivexsity Medlcol C^ter 

FACOG 


Cuttis Cook, M.D* 

Mateinal-Fet«l Me^doo 
\ Michigan State Collage 
) of Human Mcdidae 
FACOG 

Don Gambrell Jr. MX)* ^ {? ^ 

Oiucal Ftof . of Endoo^ology 
and Ob/Oyn 

Medical CoUege of Georgia, 

Augusta 

V. Ptesident, South Atlantic Amoo. 

of Ob/Gyns 
FACOG 





^ ROnjer, M*D* 

CUnical ftnf., Ob/Cyn 
Wright State Univemty 
Cbahman, Dept, of Oh/Gyn 
Miami Valley Hospital, OH 



PameWSmith, M.D* 

Director Of Medical Edupfefion 

Dept, cff Ob/Gyn. Mt* Sinai 
Medical Center, Chicago 
Member, Assoc, of Professors of 
Ob/Gyn 
FACOG 



Clinkal ASSOC. Ptof. Ob/Oyn 
Wright State Unlvewity 
FACOG 



Stephen^. Cruikshank, M.D, ^ 

Nicholas J* Tbompson Profewor and Chiltman 
Deptaitaient of Obstetrics arid Gynecology 
Wrifibt State Univearrity. OH 



Feibluvy 6, 1997 



DenbCmna^ MD 
tTmv«r»^ of South Florida 

t)ept. of 0h/C9ya 
'HaiboiirvideMediool Tower 
4 CotuihbiaDrivc 
Tunpa^FL 33606 

StOftaR Ciuikdunk, MD 
WfighK iwK Uhivanfiiy 
Selbeel ofModieino 
One 'Wyoonng Stroft 
IH^A, OH 45409 

JosophDoCooK MD 
223S Topy Dhvo 
Fenovaie, MI 4940S 

Hidis.E. OoiilBh MD 
. Gyn Oneology and Gyn Surs«ry 
Cfioka] StoC of Ob/Gyn 
bidiaoa Uoiverniy MeAea! Ceater 
8424 Niab Road, Sto 2-M 
lodUnapoH*^ 2K 46260 

Pamela SnhhMD 
Director ofMe&»l Education 
Dept, of Ob/Oyl^ ht. Sinai 
^tedical CeiiEer 
i9$o South Avan Avenue 
ChieasO^ IL 60623 


Ciinis Cooli^ MD 
Mitaiul-F«Ml Medicine 
Mie^gan State College 
ofHiimanMediGtna 
3830 Ilia Dtiva 
QnadviUe^MI 49418 

Don Oamhrd^ Ir, MD 
C&iical prof of Eodocnuiology 
aadOfa/Ciyn 

Medteal epOags of OeorgiA 

Augusta 

903 « I5tb Street 
AuguiCis <3A 30901 


Nancy Eoiiier, MD 
Wr^ SoKo Unavemity 
Otainnan, De|A of ObASyn 
lifiaini Valld^Hospiul, OH 
208 Old Chiireh Road Cl. 
DaytotvOH 46429 

William Stdter, MD 
aWeal Assoc. Prof.. Ob/Gyn. 
Wiigid State Uiuveraily 
30 Cast Apple Street 
Suite 5252 
Dayton. OH 454Q9 


Dear Fellows: 

TMnlc you ipr wirtflig to me legardia^ ACOG'a Intact D A X autemccit. I appredale 
hearing the views of bur fellows. Diff’ertneet with nsgard to the substance of iidist ACOO 
eiates in. any dookimem can occur. I regret that you hove diffisreneea with our ataxemoit. 
but it Tomains ACOG^s atatement. 


7mAMmoU!«COUJKSaorO»T8tlllClANaAra>4SYrmCOU)<3X9ra «r 
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1 Edi coaccrned aboui your «bout being excluded fSrom the ACOa process. 

You specifiisally dtn the bek of coMulcation in the development of thia stuemeoL I am 
unclear as to whether you art affiitarting lUs as indh^us] mettiJers of the Colley or on 
behalf of PKACT. so I will respond to each. With regaid to FHACT as an oig8niaKioi% I 
am penoimUy. unaware of any attempi by PHACT prior to this letter to conununisaw with 
the s>n the of Intact D and X, If I am in en^or and there have been other 

coiniQaiiicauofi8y I would appreciate reoennng copies of such comDairttcations- However^ ^ 
I do have some Bwaranese of your orgeniaaiion through in&nnBtion prpvidod by 
Congrearional aourees. 

The vierws of individual fellpwe era crttienl to me and to ACOG. I welcome yM to write 
or call at any riiwa eo ahate your viewa. On the athw hand, in developing pdicy ACOG 
relies upon seleaied groupe “ conniSMea, task forces* eic. •* to provide both medical end 
policy expqtisc. Uhimately* the Board adopts poliqr- The Board is composed of the 
fdectod repreaemaeivea of the College: those menibera act on Faflowa' behalf. 

In the case of the *Tntaet D de X* statement, the Board, at my request formaOy agreed at 
one of Hs meeangs thn 1. could appoint t Xisk to look into this issue. Since that 
time, 1 made it a spcdflc point to udbcm mtendees at ACOO Diatrim meeebsa aad othff 
College feruxna at which I spoke of the wofk of the task toree. Members of the piibfic did 
in fact contact ACOO about the task force during period. Upon fiompledon of the 
leldc foroeU work, the Boaid reviewed ita reoommended stawmewi and amended and 
approved H at Us January 1007 meering. Ilia stntonieeit wm unanimously appraved. 

As Stated prcviouely, 1 believe the presess for the devslopfflcnt of this statement was . a 
sound one and 1* and the aCOG Board, stand fomly hehlnd ACOG^s policy. Clearly, anr 
orgsnhaulona do not agree on the content of the statomenc 1 hope that we can respect 
diesB dlffbfstices. 



American College of Obsutriciens andOyneeelog^ts 
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American Medical Association 

physicians dedicated to the health of America 

AMA Board of Trustees FACT SHEET on HR 1122 



1. Why did AMA support HR 1122? 

AMA supported HR 1122 because, in the Board’s view, “partial birth abortion” or intact 
D&X is ethically wrong, and it could not otherwise be restricted. Leaders of the profession, 
like former Surgeon General C. Everett Koop and medical ethicist Edmund Pellegrino 
oppose use of the procedure, as do most physicians and most members of the public. 

In addition, AMA’s expert panel, which included an ACOG representative, could not 
find “any” identified circumstance where it was “the only appropriate alternative.” 

Finally, by giving its support in exchange for changes in the legislation, AMA was able 
to substantially improve the Federal law and the law in the many states which are using, and 
passing, the Federal model. 

2. Why is Intact D&X ethically wrong? How is it different from other destructive 

abortion procedures? 

The procedure is ethically different from other destructive abortion techniques because 
the fetus, nonnally twenty weeks or longer in gestation, is killed outside of the womb. The 
“partial birth” gives the fetus an autonomy which separates it from the right of the woman to 
choose treatments for her own body. 

3. Does the Board endorse criminalization of ‘^medical practice” by supporting HR 

1122 ? 

In the Board’s view. Intact D&X is not an accepted “medical practice,” so the answer is 
no. There is no consensus among obstetricians about its use, and the Board’s expert 
scientific report recommends against its use. It has never been subject to even a minimal 
amount of the normal medical practice development. It is not in the medical text books. 

The AMA policy opposing the criminalization of medical practice is aimed primarily at 
preventing the prosecution (as recently occurred in New York) of physicians who have made 
serious, unintentional errors. In contrast, society has a long tradition of legislating, and 
criminalizing, certain abortion procedures, e.g., elective third trimester abortions. The 
profession has, in general, not opposed those efforts and the profession has supported 
criminal restrictions on improper “medical” procedures, such as female genitd mutilation. 



Years of Caring for the Country 

1847-1997 
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4. Wbat changes were made in HR 1122? 

The amendments obtained by the AMA were substantial and they were the mavimnm 
changes that could be obtained. Without the changes: 

(a) a physician doing an Intact D&X because he or she believes there may be a risk to 
the mother’s life would have to show that “«o other procedure would [have ] suffice [dj" 
to protect the mother, a difficult burden under any circumstance. The AMA changes 
entirely deleted the “no other procedure would suffice” requirement. When a woman is 
endangered by her pregnancy, her physician retains the discretion to choose this 
procedure over other procedures that might also be available. 

(b) a physician would nor have had the right to halt any prosecution in order to obtain 
review by an independent medical practice board of the appropriateness of the 
physician’s conduct. Thatjriight is now guaranteed by AMA’s changes. 

(c) a physician intending to do a delivery who encountered emergency circumstances 
that in his or her judgment required use of the procedure would have been subject to the 
law. He or she now has complete discretion to do whatever is necessary for the life or 
health of the woman without any concern for the statute. It does not apply. 

(d) a physician doing certain other kinds of abortion procedures might have been 
concerned about the legislation. It is clear beyond question as a result of AMA’s 
changes that the legislation covers only Intact D&X. 

5. Can the legislation be read as covering other abortion techniques? 

The “partial birth abortion” legislation is by its very name aimed exclusively at a 
procedure by which a “living fetus” is “intentionally and deliberately” given “partial birth” 
and “delivered” “for the purpose of’ killing it. There is no other abortion procedure which 
could be confused vvith that description. 

Throughout the debate over the bill in Congress, and in the press, only the procedure 
known as Intact D&X was described as being covered by the bill. Any extension of the bill 
would be patently unconstitutional. Notwithstanding ACOG’s objection to the use of non 
“medical” terms, ACOG has conceded that the sponsors’ intent is clear and limited: 
“However, based on legislative testimony, ACOG believes the intent of the Federal ban is to 
criminalize an abortion technique . . . which some practitioners have termed Intact Dilatation 
and Extraction (Intact D&X).” ACOG Factsheet, April 14, 1997 (emphasis added). 


June 1997 
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American Medical Association 

KOjiDCjslis dedlrat«a to n» hMlih %d Aiiiei ica 


P, iflfen Smid, MD .Sift Nnnli Suie Street dii 464-mwo 

GoziiUyo Vkv Praiiaciti Chicajo. Hiingb SOSiO 3J2 464 4iB'l Pai! 

May 19. 1997 




The Honorable Rick Samonitn 

United States Senate 

130 Russell Senate Office Bldg. 

Washington^ OC 20510 

Dear Senator Santomm: 

The American Medical Association (AMA) is writing to support HR 1122, "The 
Rorttai Birch Abortion Ban Act of 1997.*’ as amended. Although our general policj is ; 
CO oppose legislation criminalizing medical practice cir pruceduic. che AMA has 
supported such legislation where the procedure was nanuwly defined and not medically 
indicated. HR 1 12'i nnw meets both those lesis, 

Oiir suppon of this Icglslaiion Is based on three specific principles. Fircc, the bill 
would allow a legitimate excepiiun where the life of the mother was cndacigered, 
thereby preserving the physician's Judgment; to mice any medically necessary steps 10 
save the life of die luutlier. Second, the bill would clearly define the prohibited 
pirocedure so ihai it is clear on the face of the tegislatioii what act is to be banned . 
Finally, the bill wuuld give any accused physician die right to have his or her conduct 
reviewed by liie State Medical Board before a criminal trial conunenced. in lhi.s 
manner, the bill would provide a formal role for valuable medical peer determination in 
any enfuivciiietu proceeding. 

The AMA believes that with these changes, physicians will be on norire as in the exact 
iiaturo of the prohibited conduct. 

Thunk you for the opportunity to work with ynu towards restricting a pruceUuic we ail 
agree is not good medicine. 

Sincerely, 

P. John .Seward. MD 




yrar.* <tj C.'arinfijvf rht Cottrnr^* 

TS 47' 1997 
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the new YOBKTIMEi 

MAY 26, 1997 


A.M-A. SUPPORT 
To th® Editor: 

You «re wrong in your tpeculation 
about the Ameriw Medical Aasocia* 
tion’s support for the “partial-birth” 
abortion lagislation. You ar® also 
wrong about the bill (editorial. May 
21). Our reasons fhr suppottins the 
bill are simple: the partial delivery of 
a living fetus fbr the purpose of killing 
it outside the womb is ethically offen- 
sive to most Americans and physi- 
cians. Our panel could not find any 
identified circumstance in vdiich die 
procedure was the only safe and ef- 
fective abortion method. Finally, the 
bill’s sponsors changed the bill fi>r the 
safety of our patients an thet no ac- 
cepted eborbon technique is covered 
and BO that physicians have ftiU dis- 
cretion to use even the pertial-birth 
technique in the course of a delivery 
in unforeseen circumstances. 

The bill is not inconsistent with Roe 
V. Wade, as you suggest. No procedure 
neceasery to preserve the life or the 
health of the woman will be denied - 
it just won’t be done in this particular 
rare and inappropriate way, 

We would have preferred for this 
issue to be handled within the profes- 
sion, and we attempted to build a 
consensus necessary to do that. But 
dozens of state legialstures are oon- 
sidering broader legislation modeled 
on the original, flawed House bill. 

The amendments we obtained, while 
not everything We wanted, will im- 
prove the laws in those states. 

DANIEL H JOHNSON, IR. M.D. 
President, American Medical Assn. 

Chicago, May 22, 1997 


TOTfiL 
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American Medical Association 

PtiyucliM dadicaled to the health of Azneriea 



Aatement 


AMA Support* HR 1122 Ao Amcadcd 

Siatement attributable to: Nancy W. Dickey, MD 

Cbair 

Hia Amexieui Medical Aesociaiion Boanl of Trustee* hu deTiatnined to mippart HR 1 122 
beeaiiae it has now been significantly changed to aubstantlBlly mert the cri^OEia which die 
Board establiabed for any abortion legislation. (The docunMat cemtainiag eriieria, made 

public and fbiwacded to our House of Delegates early last week, is attached.) 

with an expert lepon requested hy AMA’s House of Del^ate* hwt December and 
also forwarded to the AMA House last weak for eonsiderstioa at ita June meeling, HR 1122 
new aaiTowly the procedure to be restricted — a pro^dure for udfudi AMA** expert 

panel could not find '*8ny identified siniation” in which it was **ihe only appropriate 
procedure to loduct? abortion” and it broodens the cxocptioxis« 

The changed language in the bill now: (a) makes ir clear beyond any queatiofi that the 
accepted abortion procedure known as dilation and evacuation (alao lefetnd to as is 

not coveted by the bill, (b) permits the proceduie to save the life of the mother w^iit any 
obligation to show thal “no other, procedure would suffice,” and (c) does not restrict use of 
the procedure for physicians iniending a delivery at the outset, i.e-, it can bo done as 
necessary in their best medical judgment. 

In addition, as also required by our legislative criteria letter, a physician will be en t itled to 
stay any criniinaJ proceeding in order to obtain expert review by the stale medical board of 
any questioned conduct under the bill for use at trial. 

As amended, HR 1 1 22 is now a bill which impacts only a particular and broadly dUsftvond 
both by experts wvl the public aboitioo procedure. It is a pmccduie is neverfiie 

only appropriate procedure and has no history in peer reviewed medical litenmre or in 
Bcccpusd medical practice development. The bill has no impact on a woman^s right to choose 
an abortion consistent with Roe v. Wade . Indeed, the procedure difiem matesially fimn other 
abortion procedures which remain fully available in pan because it involves the partially 
delivered body of the frius which is outside of the womb. 

HR n 22 i* serving as a model for many stare legislatures and it is vitally Important Ifaar the 
in^veDBDts which have been made become a part of the broader legislative ]»oce». 

For more infbnnation, please contact! James Stacey 202/789-7419 iuiiviiniMaAMMie.Niir 

Brenda Ciaioe 202/789-7447 DCsOtta 

SMTHS-TIOO 
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Ad vocacy & 

Communlca t loMs 

Letter to The New York Times 
regarding AMA support of H,R. 1122 

’’Parttal-Bii th Abortion Ban Act of 1997” 

The following letter fiom AMA Executive Vice President P. John Seward, MD was sent to The New 

York Times: 

May 30, 1997 

Letters to the Editor 
The NeM> York Times 
229 W. 4Ard Street 
New York, NY 10036 
Via Fax: 212-556-3622 

Dear Editor: 

There is no civility and very little Irutli in abortion politics. At the extreme ends of both 
sides — like the Franlc Rich column about die AMA (Op. Ed. May 29, 1997) -- there is 
only hysterical distoition designed to distract from the real issue. 

The issue is not the AMA — which has been described by Da\id Kessler as a "hero" of 
the anti-tobacco movement and whose Medicare policy was recently applauded in an 
editorial by this newspaper. The issue is whether the partial, delivety of a Iwing fetus for 
die purpose of killing it outside of the womb ou^t to be severely restiicted. Wc believe, 
as a matter of ethical principle, it should rar ely jf ever be done. And althou^i wc also 
believe physicians should have broad discretion in medical matters, both tiiis procedure 
and assisted suicide (as well as female genital mutilation and lobotomies) can and should 
be regulated if the profession won’t do it. And since there are safe, and indeed safer, 
aboitioil alternatives, we supported die Santorum bill as amended. 

AMA’s congressional advocacy is derived exclusively from the profession’s values, 
especially the patient-physician relationslup. But we catmot conlrol the timing of the 
Congressional agenda. Om- letters on abortion and Medicare ~ both pubUc documents - 
went the same day because the Santorum bill ultimately came up die day that Congress 
had asked everyone ~ doctors, hospitals, home health care providers, insurance 
companies -- to deliver their views on Medicajre legislation. The Medicare letter went to 
125 Congressional leaders, including Democratic leaders. It is similai’ to dozens of letters 
received on or about that same day from the other interested groups. Frank Rich could 
not be more wrong. 

If it is just the Republicans wc are tjying to persuade we certainly would not have (a) 
dehvered one day later a letter to Senator Kennedy supporting his efforts to expand 
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access to care for children tlirough an increased tobacco tax that the Rcpubhcaji 
leadersliip vigoi'ously opposed, (b) stood one month earlier on the steps of the Capitol 
with Hemy Waxman. demanding that Congress enact a lengthy anti-tobacco agenda, or 
(c) delivered on May 21a letter to Representatives Kildce and Stark supporting ERISA 
reform which the Republicans genei ally oppose, or engaged in countless other activities 
that dejy partisan identification. 

Sincerely, 

P. John Seward, MD 

AMA P ress Releases: AMA Supp orts I-I.R. l l,22_/Vs Atriciidcri 
ReUirn, to M pr ess re leases 

« SE Knia Cd« lot « MAA Cat€d^g% « /MA Hon«e 

• Monbosbip and Con:(»ifuvnqr ♦ Adirattiicif and CownwiiicaHans 

• Whot'i Mw iasclenritlc Jowmob wid AUnks ta OHiwModic<d SBes 

Conients © 1995 - 1997 American W edicd AssocioWon. AH dshtj raierved 
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American H^cal Assdciarion 

PlOBldam dndkated to diB hattonfAHMricft 



Statement 



For Response Onfy 


October 21, 1999 


Senator Rick Santonsa (R-PA) has xeintiodDced a bill that would ban intact 
dilatation and extractioEL The Amencan Medical Association (AMA) has previously 
stated our opposition to tiiis proccdnoce. We have not changed, our position 
regarding the use of this procedure. 

“The AMA has asked Sen. Santorum to remove the ahninal ianctions fiom his bill, hm 
such a change has not been made. For this reason we do not siqipoit the bill.” 
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A For Immediate Release 

JL X May 13. 1997 


Contact: Gene Tame, Michelle Powers 
703/684-8352 


Physicians' 
Ad Hoc 
Coalition for 
Truth 


Hon. Tom A Coburn. M.D. 
Family Practitioner, Obstetrician 
Mem^, U.S. House of 
Representatives (OK-2) 

Nancy Romer, M.D. 

Fellow, American College of 
Obstetricians & Gynecologists 
Clinical Professor, Ob/Gyn 
Wright State University 
Chairman, Dept of Ob/Gyn, 
Miami Valley Hospital, OH 

Pamela Smith, M.D. 

Director of Medical Education 
Dept, of Ob/Gyn 
Mt. Sinai Medical Cemer, 
Chicago, IL 

Member, Association of 
Professors of Ob/Gyn 


James Jones, M.D. 
Professor/Chair, Ob/Gyn 
New York Medical College 
Chair, Ob/Gyn 
St. Vincent's Hospital & 
Medical Center, NYC 


PARTIAL-BIRTH ABORTION; THE NAME GAME 


"The author has coined the term Dilation and 
Extraction or DiX to distinguish it from 
dismemberment-type DiE's" 

-Dr. Martin Haskell, ’Dilation and EOraction in Late 
Second Trimester Abortion, ' 9/1 3/92 

"P)r. James] McMahon has developed his own 
method that he calls intrauterine cranial 
decompression." 

- Los Angetes Times Magavne, 1/7/90 

"Only Dr. Haskell, James T. McMahon and a 
handful of other doctors perform tiie DiX 
procedure, which Dr. McMahon refers to as 'Intact 

- The American Medical News, 7/5/93 

"Intact DiE (dilation and evacuation) is a medical 
procedure that would be outlawed by HJL 1833, 
the so-called 'Partial-Birth Abortion Ban' Act" 
-National Abortion Federation information sheet, 2/96 

"The attempt to ban dilation and extraction (DiX), 
a late abortion procedure that is used very rarely 
and in the most tragic circumstances..." 

- Planned Parenthood information sheet 3/21/96 


"The American College of Obstetricians and 
Gynecologists (ACOG) believes the intent of such 
legislative proposals Is to prohibit a procedure 
referred to as Intact Dilatation and Extraction' 
(Intact DiX)." 

- ACCX3 Statement of Policy, 1/12/97 

"The U.S. House of Representatives and Senate 
recently passed legislation that would criminalize 
intact diaiation (sic) and evacuation, which the bill 
describes as 'partial-birth abortion.'" 

- Newsletter of the American College of Obstetricians 
and Gynecologists (ACOG), 1/96 

"Eleven states have enacted bans on the 
procedure, know medically as 'intact dilation and 
evacuation."' 

- New Vork Times reporter Katharine Q. Seeyle, "As 
Federal Ban Faces A Veto, States Outlaw Late 
Abortion,' 5/5/97. 

".Jn anticipation of next week's vote on a 
proposedban on the procedure, known medically 
as intact dilation and extraction or evacuation." 

- New York Times reporter Katharine Q. Seeyle. 
'Democratic Leader Proposes Measure to Limit 
Abortion,' 5/9/97. 


Curtis R. Cook, M.D. 
Maternal Fetal Medicine 
Butterwotth Hospital 
Michigan State College of 
Human Medicine 

Joseph L. DeCook, M.D. 
Fellow, American College of 
Obstetricians & Gynecologists 

William Stalter, M.D. 

Clinical Associate Professor, 
Obstetrics & Gynecology 
Wright State University, OH 


Supporters of the Partial-Birth Abortion Ban have been consistent in referring to the procedure by one term alone: 
Partial-Birth Abortion. Congress intends this term to be a legal one, not medical. On the other hand, advocates 
for the continued use of partial-birth abortion have coined any number of names for the procedure, claiming each 
new coinage is a proper medical term. As the above quotes show, they cannot agree even among themselves as 
to just what the 'proper medical name* for the procedure is. 

There is a reason for this: there is no proper medical name for oartial-birth abortion, only medically sounding 
ones. What all these names share in common is that none of them can be found in any of the standard rnedical 
textbooks or databases. Indeed, the procedure itself is not recognized by the medical community, nor is it taught 
as a formally recognized medical procedure. 


Denis Cavanagh,M.D. 
Professor. Ob/Gyn 
University of South Florida 
College of Medicine, Tampa 
FACOG 


200 Daingerfied Road 
Suite 100 

Alexandria, VA 22314 
Ph: 703/6m352 
Fax: 703/684-5813 


Communications Counsel: 
Gene Tame, Michelle Powers 


The term partial-birth abortion, on the other hand, according to maternal-fetal specialist and PHACT member 
Watson Bowes, M.D. 'is accurate as applied to the procedure described by Dr. Martin Haskell in his 1992 paper 
entitled 'Dilation and Extraction For Late Second Trimester Abortion,' distributed by the National Abortion 
Federation.' Dr. Pamela Smith, a founding member of PHACT and former director of medical education, ob/gyn 
at Mt Sinai Hospital in Chicago, calls both the name partial-birth abortion and its legal definition 'straightforward' 
and notes that 'this definition covers this procedure and no other.' 

The very variety of names that have been coined for it are proof that there is no single, standard, medical terni for 
partial-birth abortion. Claims that there is such a medically recognized name are false. The only purpose for 
medically-sounding coinages is to give the general public the impression that the partial-birth abortion procedure 
possesses a degree of medical legitimacy, which it does not 
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On Society 


BY JOHN LEO 

The first crack in the wall 



S o Ron Fitzsimmons can’t stand it anymore. He wants 
us to know that he can’t live with the untruths he told 
for the abortion cause. He’s the executive director of 
the National Coalition of Abortion Providers, now say- 
ing he “lied through my teeth” on Nightline in November ’95, 
when he “just went out there and spouted the party line” 
about how partial-birth abortions are rare and confined to 
serious threats to mother and fetus. 

Oddly, Fitzsimmons is expressing moral anguish over 
quotes that hadn’t reached the American people— his Night- 
line lies wound up on the cutting-room floor. But his state- 
ment makes it clear that he is really troubled by his partici- 
pation in the broader campaign of untruths by defenders of 
partial-birth abortion. 

"When , . . the leaders of your 
movement appear before Con- 
gress and go on network news 
and say these procedures are 
done in only the most tragic of 
circumstances, how do you think 
it makes you feel?” he asks, then 
Mswers: “Like a dirty littile abor- 
tionist with a dirty little secret.” 

Along the way, Fitzsimmons 
paid tribute to my good friend 
Richard Cohen, the Washington 
Post columnist who retracted a 
column broadly defending par- 
tial-birth abortion, writing Siat he 
was wrong to take at face value the 
misinformation supplied by abor- 
tion groups. This is an example of 
how one honest man, an abortion- 
rights supporter, encouraged 
honesty in another, thus provid- 
ing the first crack in the stone wall 
of movement propaganda. 

Brutal candor. Astonishingly, most of the misinformation 
was an attempt to deny facts already put on the record by the 
two doctors best known for performing partial-birth abor- 
tions: pr. Martin Haskell, owner of two Ohio abortion clin- 
ics, and the late Dr. James McMahon of Los Angeles. 

in tiie early days of the controversy, both spoke with al- 
most brutal candor about what they were doing. Haskell pro- 
dded a vivid and detailed description of the operation, which 
became the basis of the now famous drawings of a baby half- 
way down the birth canal being stabbed in the skull with sur- 
^^al scissors. HaskeD said these drawings were accurate 
‘from a technical point of view.” But they were later repeat- 
edly attacked by abortion activists as misleading. 

McMahon said he had moral compunctions about the op- 
eration and considered the fetus to be a child at 20 weeks. In 
papers pven to Congress, he made clear that he performed 
partip-birth procedures during all 40 weeks of pregnancy 
for a long litany of reasons, including cleft lip, maternal de- 


pression, and what he called ‘‘pediatric indications,” which, 
he plained to a congressional aide, meant that the mother- 
to-^ was vejy young. Haskell, too, acknowledged that most 
of his partial-birth abortions were elective and that he 
Jopp^ do^ them at about 25 weeks. In a taped interview, 
Haskell told the American Medical News that the fetus was 
usually alive when the stabbing and brain suction took place. 
(Q: Let’s talk first about whether or not the fetus is dead be- 
forehand. Haskell: No, it’s not. No, it's really not.) 

Then, McMahon died, Haskell went into seclusion, and 
the abortion activists circled the wagons. Though the Mc- 
Mahon-Haskell testimony showed a great many procedures 
done on healthy mothers with healthy fetuses, the chorus of 
activists said otherwise. "It’s not 
only a myth, it’s a lie” that these 
abortions were done for minor 
defects such as cleft palates, said 
Kate Michelman of tile National 
Abortion and Reproductive 
Rights Action League. Planned 
Parenthood said the procedure 
“is extremely rare and done only 
in cases when the woman’s life is 
in danger or in cases of extreme 
fetal abnormality,” Michelman 
made similar statements over 
and over, and much of the media 
fell into line. National Public Ra- 
dio announced, for instance, that 
“Doctors resort to this rare pro- 
cedure only for late-term abor- 
tions if the fetuses have severe 
abnormalities and no chance of 
survival.” Ail untrue and well 
known inside the movement. 

Activists began to insist that 
the fetus can’t feel pain because 
anesthesia lulls it peacefully. (Anesthesia “causes fetal de- 
mise,” said Michelman. “Tlie fetus dies of an overdose of an- 
esthesia given to the mother intravenously," said Planned 
Parentoood.) But the American Society of Anesthesiologists 
debunked this claim as “entirely inaccurate,” 

Standards dipped so low Aat doctors started to deny 
quotes that reporters had on tape. Dr. Warren Hem, a Colo- 
rado ^aahst in late abortions, told Diane Gianelli of Amer- 
ican Medical News that he "would dispute that Cpartial-birth 
aborton] is the safest procedure to use.” Then, he went on 
60 Minutes and vehemently denied the quote, though Gian- 
elli has a tape. Another Gianelli article quoted Haskell saying 
that 80 percent of his partial-birth abortions are elective He 
^te a letter strongly implying he was misquoted, but again 
Gianelh had a tape showing that he wasn't. 

Fitzsimmons is right to separate himself from all this. It’s a 
dishonest campaign aimed at keeping the truth from the 
American people. ^ 



‘It’s a dishonest campaign aimed 
at keeping the truth from the 
American people.’ 


iiU)8m*ii0N «v HAk. MAyFotrm fob uswmi 


U.S.NEWS & WORLD report, MARCH 10. 1997 19 
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NWYOSK FOSt, mwkY, li(ARCH‘22, 1996 


Leading doc 
fells Congress 
pro-choicers 
'misinformed’ 

By AWIYN RAUBER 
Comspondent 

Wi^HINGTON - The head of 
the American Society of Aaesthe- 
mologiate yesterday accused abor- 
tion-nghte activists of spreading 
medical “misinformation” and 
scaring moms-to-be. 

The furor erupted during a testy 
Houm hearing on late-term “par- 
tial bir^ abortion — and recent 
claims by pro-choicers that anee- 
mesia givra to the patient kills 
the fetus before the controversial 
procedure does. 

Ellison 

^ piasted that claim as an “entirely 
maccurate”myth provoking “fear" 
m Mme pregnant patients who 
need surgery. 

“Pregnant women are routinely 
heavily sedated ... for a variety 
of necessajy surgical procedures 
with absolutely no adverse effect 
on the fetus, let alone death ’’El- 
lison told the pane!. 

. The hearing, with graphic draw- 
ings of the gruesome abortion 
procedure on display, was held 
days before the House is sched- 
uled to vote on a Senate-backed 
bill banning the rarely-used pro- 
cedure except to save the moth- 
ers life. 

During the procedure, the fetus' 
brains are removed by suction 
ll^ugh an incision in the neck. 

Pro-choice activists didn’t pro- 
duce any medical experts to sup- 

killed by anesthesia — instead 
^ Patricia 

&hroeder (D-Colo. ) discoissed the 

heanng as “political theater. ’ 

"This is a distraction . . . This 
witchcraft 

tnal, said Schroeder, adding that 
the real issue is “a bill that would 
take away doctors’ choices" to 




Yor?J at New 

the misin- 

surgery ^ ^ergency 

WP House members anecifl. 

tor publicly 
“cy give the woman alreadv 

before the brain suctioning. 

If It was a mistake, sa? it was 
a mistake ... thatwoSd^™ 
responsible thing to do ” fomed 

NAR/^ political director Tn 
Blum, told fhe Post her o^ganizi 
tion reh^ on credible medical 

said there is clearly a differenee 

of opinion- among dtitors. 

In moving testimony, two Cali- 
un?’® T*?!" linderwen^he 
nusual abortion procedure al^r 
discovering they were 

argued it was a safe 
method that didn’t risk infertility 
Both are now pregnant again 
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I ICC Suite 500, 419 7tn street, N.W. 

1C I up I I Lire Washington, O.C. 20004-2293 - (202) 626-8800 (FAX) 737-9186 or 347-5907 

comfliitlc«,iAc. 


Members of Congress 
Propagate the "Anesthesia Myth" 


Senator Carol Moseley-Braun (D-II.) said during U.S. Senate floor debate on 
the bill (Nov, 8), "The fetus dies during the first dose of anesthesia." 


Congresswoman Sheila Jackson-Lee (D-Tx.) said during U.S. House floor 
debate on the bill (Nov. 1), "This debate has injected an ugly picture of 
incorrect representation about this medical procedure simply to inflame your 
emotions. The fetus is already deceased based on an excessive amount of 
anesthesia." 


Congressman Sam Gedjenson (D-Ct.) said in letters to constituents, 
"Particularly in cases of severe fetal abnormality, it is misleading to imply 
that the fetus is alive or experiencing sensation during the abortion, because 
neurological fetal demise (brain death) is confirmed before the procedure 
begins." 
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ONE HUNDRED FOURTH CONGRESS 

Congress of the Bnited States 

twust of ■Rtpratntatiots 

COMMITTEE ON THE JUDICIARY 
2138 Rayburn House Office Building 
Washington. DC 20515-6216 
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March 19, 1996 


The Honorable Barney Frank 
Ranking Member 

Subcommittee on the Constitution 
2210 Rayburn H.O.B. 

Washington, D.C. 20515 

Dear Barney: 

My staff has just informed me that the minority has not requested that any 
medical experts be invited to testify on the effects of anesthesia during a partial- 
birth abortion, the subject of Thursday's hearing before the Subcommittee on the 
Constitution. 

As you know, the claim that anesthesia administered to a mother kills her 
unborn child before a partial-birth abortion has begun has been disseminated 
throughout the country by Kate Michelman of the National Abortion Rights Action 
League, Dr. Mary Campbell of Planned Parenthood, and the National Abortion 
Federation. Planned Parenthood and the National Abortion Federation represent 
hundreds of abortion providers. Surely one of their experts is willing to defend 
their claims. I find it disturbing that there is not a single medical expert to defend 
this claim which has been so prominent in the attacks on H.R. 1833. 

In accordance with Committee procedures, I expect that I will receive the 
testimony of the minority's witnesses today. If you are able to find a witness with 
medical credentials, I would be happy to extend the deadline for that witness's 
testimony to 10:00 a.m. tomorrow. 


Sincerely yours, 


Charles T. Canady 
Chairman 

Subcommittee on the Constitution 
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f^Urch 15,1996 


The Honorable Henxy J. Hyde 
Chairman . 

Committee on the Judi^ . ^ 

2138 Rayhum Houk Office BMiJdaE 
Washington^ ^05 15 

Dear Chairman Hyde: 

■Hank you for oBeiing me The oppottuaity 
on the Conetitotion 

1 mgrei Tbet I will he uneble to wniy^» 

teeSd outode of tbeUietnet of ColTimloa. 


, «tify on Men* 21. 1»« »-fc“ S'*""”*"* 

*0 Subeomniwee due to e prevloo. eommiuneat 


Sincerely, 

Kate Micbclman 


cc: The Honomblc Barney Frank 



tMOtaiwrtM 
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SUBCOMMITTEE ON THE CONSTITUTION 
Committee on the Judiciary 
U.S. House of Representatives 

Oversight Hearing: "Fetal Death" or Dangerous Deception? 
The Effects Of Anesthesia During A Partial^Biith Abortion 
2141 Rayburn House Office Building 
Thursday, March 21. 1996 
9:00 a.m. 

WITNESS LIST 


PANEL I: 

Honorable Tom A. Cobum, M.D. 

U.S. House of Representatives, Oidahoma/2nd District . 

PANEL n: 

Norig Ellison, M.D. 

President, American Society of Anesthesiologists 

Qinical Director, Department of Anesthesia, University of Pennsylvania Hospital 

Professor and Vice Chair, Department of Anesthesia, University of Pennsylvania School of Medicine 

David J, Bimbadi, M.D. 

President-Elect, Society for Obstetric Anesthesia and Perinatology 

Director of Obstetric Anesthesiology, St. Luke’s-Roosevelt Hospital Center, Columbia University 

David Hill Chestnut, M.D. 

Chairman, Department of Anesthesiology, University of Alabama, Birmingham Hospital 
Professor, Department of Obstetrics and Gynecology and Department of Anesthesiology 
University of Alabama, Birmingham School of Medicine 
Editor, Qbsterric Anesthesia: Principles and Practice , 1994 

Jean A. Wright, M.D., M.B.A. 

Medical Director. Egleston Children’s Hospital, Emory University 

Associate Professor, Department of Pediatrics and Anesthesiology, Emory University 


PANEL m 

Brenda Pratt Shafer, R.N. 

Franldin, Ohio 

Coreen Costello 
Agoura, California 

Mary>Dorothy Uw 
Marina del Ray, California 

Hdoi M. Alvare 

Director of Planning and Information. Secretariat for Pro-Life Activities, National Conference of Catholic Bishops 
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AMERICAN SOCIETY 
OF ANESTHESIOLOGISTS 


STATEMENT OF NORIG ELLISON, M,D^ PRESIDENT 
AMERICAN SOCIETY OF ANESTHESIOLOGISTS 
Before the 

Subcommittee on the Constitution 
U.S. House of Representatives 
March 21, 1996 

(^aj^anCamdy. members of the Subcomminw^ My name is Norig Hllson. M,D.. I am the President of 
H Anesthesiologists (ASA), a naUonaJ professional society consisting of over 34 000 
^ scientists engaged or specially inierested in the medical practice of 
^ihesio ogy. l am also Professor and VIcc-ChaJr of the Department of Anesthesiology at the University 

uS "he 

“* "** ““ ““ lealmony of Janes T 

s co^fSl' Subcomn^ee l«t June. According lo his wdaen tesUnwny. of which I have 

a^, Dr. McMahon slated that anesthesia given lo ihe mother as pan of dlladoo and extracUon abortion 

“0 ■ft" » "“Oical com, b Induced in Ihe fetus, causing a 
neurological fetal demise or -In lay terns - “brain death”. 

1 Meve this statement mte enthely inKcurate. I am deeply coeeemed. moreover, thru Ihe widespread 
■ ^bliciiy &ven to Dr, McMahon’s tesHmony may cause pregnani women to delay necessary, evra^ 
swing, medical procedures, totally unrelated to the birthing process, due to tiUsInrotmalloo regarding tlie 
effect of anestheues on the fetus. Annually over 50,000 pregnant women are anesIheUzed for such 
necessary procedures, 

^ough It is cert^nly true lhat some geiwral analgesic medications given to the mother will reach the fetus 

** ^ pregnani women are routinely heavily sedated 

^ng tte seco«^ Of third tnmesier for the performance of a variety of necessary surgical procedures with 
absoilu^y no adverse effect on the fetus. let alone death or ‘Drain death". In my ^c^udgment li 

"neurological demise” of Ihe fetus in a “partial birth” abortion - 
to anesthetize the mother to such a degree as lo place her own health In serious jeopardy. 

I^you Chairman. I gave the same testimony to a Senate committee four months ago. IDat 

lestimony received wide circulation in anesthesiology circles and to a lesser extent lo the lay press. You 
may be im^ted In the fact that since my appearance, not one single anesthesiologist or other physician 
^ conta^ me to ^spute my stated conclusions. Indeed, two eminent obstetric anesthesiologists appear 
.'ll? testifying on their own behalf and not as ASA representatives. I am pleased to notc^ai 

their testimony reaches the same conclusions lhat I have expressed! 


Thank you for your attention. I am happy to respond 


fn vmir mimctfnrK 


N. Northwest HIghwcjv • Pork Rtdge. IL 6CD6d-2573 
Telephone; (S47) 825-6586 • Fax: (847) 825-1692 • E-moi; nxalldASAhq.org 




162 


STATEMENT OF DAVID J. BIRNBACH, M.D. 
before the 

SUBCOMMITTEE ON THE CONSTITUTION 
COMMITTEE ON THE JUDICIARY 
U,S. HOUSE OF REPRESENTATIVES 
March 21, 1996 


Mr. Chairman, Members of the Subcommittee: 

My name is David Bimbach, M.D. and I am presently the Director of Obstetric 
Anesthesiology at St. Luke’s-Roosevelt Hospital Center, a teaching hospital of 
Columbia University College of Physicians and Surgeons in New York City. I am 
also president-elect of the Society for Obstetric Anesthesia and Perinatology , the 
society which represents my subspecialty. 

^ am here today to take issue with the previous testimony before committees of the 
Congress that suggests that anesthesia causes fetal demise . I believe that I am 
quaiifted to address this issue because 1 am a practicing obstetric anesthesiologist. 
Since completing my anesthesbiogy and obstetric anesthesiology training at 
Harvard University, I have administered analgesia to more than five thousand 
women in labor'and anesthesia to over a thousand women undergoing cesarean 
section. Although the majority of these cases were at full term gestation, I have 
provided anesthesia to approximately 200 patients who were carrying fetuses of 
less than 30 weeks gestation and who needed emergency non-obstetric surgery 
during pregnancy. These operations have included appendectomies, gall bladder 
surgeries, numerous orthopedic procedures such as fractured ankles, uterine and 
ovarian procedures (Including malignant tumor removal), breast surgery, 
neurosurgery, and cardiac surgery. 

The anesthetics which I have administered have included general, epidural, spinal 
and local. The patients have included healthy as well as very sick pregnant 
patients. Although i often use spinal and epidural anesthesia in pregnant patients. I 
also administer general anesthesia to these patients and. on occasion, have 
needed to administer huge doses of general anesthesia in order to allow surgeo/rs 
to perform cardiac surgery or neurosurgery. 

In addition, I believe that. L am also especially qualified to discuss the effect of 
maternally-administered anesthesia on the fetus, because I am one of only a 
handful of anesthesiologists who has administered anesthesia to a pregnant 
patient undergoing in-utero fetal surgery, thus allowing me to watch the fetus as I 
administered general anesthesia to the mother . A revbw of the experiences that 
my associates and I had while administering general anesthesia to a mother while 
a surgeon operated on her unborn fetus was published in the Journal of Clinical 
Anesthesia vol.1, 1989, pp363-367. In this paper, we suggested that general 
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anesthesia provides several advantages to the fetus who will undergo surgery and 
then be replaced in the womb to cxxitinue to grow until mature enough to be 
delivered. Safe doses of anesthesia to the mother most certainly did not cause 
fetal demise when used for tt^ese operations. 

Despite my extensive experience with providing anesthesia to the pregnant 
patient, I have never witnessed a case of fetal demise that could be attributed to 
an anesthetic. Although some drugs which we administer to the mother may cross 
the placenta and affect the fetus, in my medical judgment fetal demise is definitely 
not a consequence of a properly administered anesthetic. In order to cause fetal 
demise it would be necessary to give the mother dangerous and life>threatening 
doses of anesthetics . This is not the way we practice anesthesiology in the United 
States. 

Mr. Chairman. I am deeply concerned that the previous congressional testimony 
and the widespread publicity that has been given this issue will cause unnecessary 
fear and anxiety in pregnant patients and may cause some to unnecessarily delay 
emergency surgery . As an example, several newspapers across the US have 
stated that anesthesia causes fetal demise. Because this issue has been allowed 
to become a “controversy" several of my patients have recently expressed 
concerns about anesthesia, having seen newspaper or heard radio or television 
coverage of this issue. Evidence that patients are still receiving misinformation 
regarding the fetal effects of maternally administered anesthesia can be seen by 
review of an article that a pregnant patient recently brought with her to the labor 
and delivery floor. In last month’s edition of Marie Claire, a magazine which many 
of my pregnant patients read, an article about partial birth abortion states “The 
mother is put under general anesthetic, which reaches the fetus through her 
bloodstream. By the time the cervix is sufficiently dilated, the fetus has overdosed 
on the anesthetic and is brain-dead." These incorrect statements continue to find 
their way into newspapers and magazines around the country. Despite the 
previous testimony of Dr. Ellison, I have yet to see an article that states, in no 
uncertain tenns, that anesthesia when used properly does not harm the fetus. This 
supposed controversy regarding the effects of anesthesia on the fetus must be 
finally and definitively put to rest. 

In order to address this complex issue. I believe that it is necessary to comment on 
three of the statements which have recently been made to the Congress. 

I) Dr. James McMahon, now deceased, testified that anesthesia causes neurologic 
fetal demise, 

II) Dr. Lewis Koplick supported Dr. McMahon and stated “I am certain that anyone 
who would call Dr. McMahon a liar is speaking from ignorance of abortions in late 
pregnancy and of Dr. McMahon’s technique and integrity." 




Ill) Dr. Mary Campbell of Planned Parenthood has addressed this issue by writing 
the following: Though these doses are high, the incremental administration of the 
drugs minimizes the probability of negative outcomes for the mother. In the fetus, 
these dosage levels may lead to fetal demise (death) in a fetus weakened by its 
own developmental anomalies.* 

My responses to these statements are as follows: 

1 There Is absolutely no scientific or clinical evidence that a properly administered 
maternal anesthetic causes fetal demise. To the contrary, there are hundreds of 
scientific articles which demonstrate the fetal safety of currently used anesthetics. 

2. Dr. Koplick has stated that the massive" doses used by Dr, McMahon are 
responsible for fetal demise. This again, is incorrect and there is no scientific o r 
clinical data to support this allegation. I have personally administered “massive" 
doses of narcotics to intubated critically ill pregnant patients who were being 
treated in an intensive care unit. I am pleased to say that the fetuses were bom 
alive and did well. 

3. Dr. Campbell has described the narcotic protocol which Dr. McMahon had used 
during his D & X procedures: it includes the administration of Mida2olam(10-40 
mg) and Fentanyl (900-2500 ^ig). Although there is no evidence that this massive 
dose will cause fetal demise, there is clear evidence that this excessive dose could 
cause maternal death. These doses are far in excess of any anesthetic that would 
be used by an anesthesiologist and even if they were incrementally given over a 
two to three hour period these doses would in all probability cause enough 
respiratory depression of the mother, to necessitate intubation and/or assisted 
respiration. Since Dr. McMahon can not be questioned regarding his “heavy 
handed" anesthetic practice, I am unable to explain why he would willingly 
administer such huge amounts of drugs. If he did indeed administer 2500 pg of 
fentanyl and 40 mg of midazolam to a patient in a clinic, without an 
anesthesiologist present, he was definitely placing the mother’s life at great risk. 

in conclusion, I would like to say that I believe that I have a responsibility as a 
practicing obstetric anesthesiologist to refute any and all testimony that suggests 
that maternally administered anesthesia causes fetal demise, it is my opinion that 
in order to achieve that goal one would need to administer such huge doses of 
anesthetic to the mother as to place her life at jeopardy. Pregnantwomen must get 
the message that should they need anesthesia for surgery or analgesia for labor, 
they may do so without worrying about the effects on their unborn child. 

Thank you for your attention. I am happy to respond to your questions. 
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Chairman Canady, and members of the Subcommittee. My name is Jean A. Wright, 
MD., MBA. I am an Associate Professor of Pediatrics and Anesthesia at Emory 
University School of Medicine in Atlanta. I am also an Associate Professor at the 
Emory Center for Clinical Evaluation Sciences. I am board certified in Pediatrics, 
Anesthesia, and in both sub-boards of Critical Care Medicine. I have been a faculty 
member and a practicing physician since 1983. 

I appreciate the invitation to testify before the Committee on the topic of the effects of 
anesthesia administered to a mother during a partial birth abortion. I understand that 
this committee was considering legislation which would ban ‘partial birth abortions', 
and that this is the second hearing on this topic. I will focus my testimony on the 
ability of the fetus to feel and respond to pain during this procedure, and on the 
effects of the anesthetic upon the fetus while administered to the mother. 

My testimony will be divided into three parts. I) The developmental aspects of pain m 
the fetus; 2) The increased sensitivity of preterm infants to pain compared to term or 
older infants; and 3) the effects of maiemaliy administered anesthetics to blunt or alter 
the effect of this pain. 

1. Development of the pain system in the human fetus and neonate: 


THE ROBERT W WOODKLM- ! IKALTH SCIENCES CENTER 
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Very preterm neonates have the neuroanatomic substrate and functional physiologic 
and chemical processes in the brain responsible for mediating pain or noxious stimuli 
(known as nociception), [Fitzgerald and Anand], [Sec Chart from Anand & Hickey, 
NEJM, 1987]. Anatomic studies have shown that the density of the skin pain fibers 
(cutaneous nociceptive nerve endings) in the late fetus and newborn infant may equal 
or exceed that of adult skin. Early studies by Hooker showed that cutaneous sensory 
perception appears around the mouth of the human fetus in the seventh week of 
gestation and gradually spreads to all skin and mucous surfaces by 20 weeks. 

Traditionally, lack of myelination ( or the layer around the nerve fibers) has been 
proposed as an index of immaturity in the neonatal nervous system and used frequently 
to support the argument that neonates and infants are not capable of pain perception. 
However, pain (nociceptive) impulses in adults arc conducted by unmyelinated or 
thinly myelinated fibers. Furthermore, Gillcs has shown that nerve tracts associated 
with pain in the spinal cord and brain stem are completely myelinated (up to the 
thalamus) by 30 weeks of gestation. 

Several types of observations speak for the functional maturity of the brain (cerebral 
cortex) in the fetus and neonate. First are reports of fetal and neonatal EEG 
patterns, including cortical components of visual and auditory evoked potentials, that 
have been recorded in preterm babies of less t{ian 28 weeks gestation. Cortical evoked 
potentials to somatosensory stimuli (touch, pain, heat, cold) were also recently 
documented in preterm neonates from 26 weeks gestation. Well defined periods of 
sleep and wakefulness are pre^nt in utero from 28 weeks gestation onward. 

Ultrasonographic findings report specific fetal movements in response to needle 
punctures in utero (Robinson & Smotherman. 1992; Sival 1993). Moreover, a 
controlled study of intrauterine blood sampling and blood transfusions in fetuses 
between 20 and 34 weeks of gestation showed that hormonal responses that were 
consistent with fetal perception of pain, and were correlated with the duration of the 
painful stimulus (Giannakoulopuolos ct at, 1994). Preterm neonates bom at 23 weeks 
gestation show highly specific and weli>coordlnated physiologic and behavioral 
responses to pain, similar to those seen in full-term neonates, older infants, and small 
children (summarized in "Pain in Neonates ", Anand & McGrath, 1993). 

2. Increased sensitivity to pain in preterm infants. 

Contrary to previous teaching, current data indicate that preterm neonates have greater 
pain sensitivity than term neonates or older age groups. Several lines of scientific 
evidence support this concept. I will review these from the most basic science, to that 
which reflects clinical practice. 


1. Studies of reflex responses: 
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The Cutaneous Flexor Reflex - has a lower threshold in preterm neonates 
than in term neonates or adults [Fitzgerald; Woolf]. The study of this reflex 
has been used to establish when connections between the skin and the spinal 
cord are first made in the fetus, and they have Been used to study the 
maturation of ascending motor pathways. This reflex has been shown in 
man to parallel pain perception exactly in terms of threshold, peak 
intensity, and sensitivity to analgesics. 

2 , Studies of neurotransmitting substances in the spinal cord: 


Neurotransmitter development in the dorsal horn of the spinal cord has 
demonstrated the early and abundant expression of the neurotransmitters 
mediating pain (e.g. substance P, L-glutamate, VIP, CGRP), and increased 
somatosensory excitability in the premature spinal cord. In contrast, the 
neurotransmitters contained in descending inhibitory fibers from supraspinal 
centers (5-HT, Norepi, Dopamine) were expressed postnatally, [Anand & 
Carr, 1989] implying poorly developed gate control mechanisms for pain 
in preterm infants. 

3. Receptors for pain in the fetal brain: 

Opioid rec^tor labeling in the brain stem of fetuses 19-21 weeks gestation 
demonstrated very high densities in supraspinal centers associated with 
sensory perception [Kinney et al, 1990]. (These inhibitory Opioid receptors 
may protect developing neuronal systems from constant over stimulation, 
given the underdeveloped gate control mechanism in the dorsal horn of the 
spinal cord.) 

4. Pain and stress are reflected in the hormones produced by the fetus. 

Pain in the fetus and neonate can be measured in two dimensions. Pain and 
surgical stress arc demonstrated by a coordinated outpouring of pituitary, 
adrenal, and pancreatic hormones. Secondly, cardiovascular responses, such 
as increases in blood pressure, hcan rate, dysrhythmias, or poor cardiac 
output may signal pain. The magnitude of hormonal (endocrine- metabolic) 
and other stress responses to invasive procedures or surgical operations was 
much greater in neonates as compared to adults; with neonatal 
catacholamine and metabolic responses up 3 - 5 times those of adult patients 
undergoing similar types of surgery [Anand]. 

5. Pain felt as a fetus or neonate has a long term effect on the child’s well- 
being: 
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The effects of anesthesia on the neonatal stress responses are important and 
may contribute to the effects of stress suppression on postoperative clinical 
outcome. In a randomized controlled trial, preterm babies undergoing 
ligation of the patient ductus aneriosus were given nitrous oxide and curare, 
with or without the addition of intravenous fentanyl. The hormonal 
responses of neonates receiving nitrous oxide alone were associated with 
significant increases in blood glucose, lactate, and pyruvate; these were 
prevented in neonates given therapeutic doses of fentanyl. This study went 
on to show that aggressive anesthesia not only decreased the stress 
responses of neonates undergoing surgery but also improved their 
postoperative clinical outcome. Similarly, neonatal intensive care patients 
who are exposed to a single (circumcision) or repeated painful events 
(heelsticks) have been shown to have procedural memory for the event, and 
may have long term effects, even into adulthood. 

6. The amount of medicine needed to achieve a desired effect: 

Pharmacokinetic studies of anesthetic drugs have shown higher plasma 
concentrations were required to maintain effective surgical anesthesia in 
preterm neonates as compared to old age groups [Vaster; Greeley & de 
Bruijn]. 

Developmental changes o^ur in the expression of pain which differentiate preterm from 
term or older infants; however, these findings illustrate a communicational specific it v 
and not changes in pain threshold during development [Xbhnston]. The studies cited 
above indicate a lower pain threshold in preterm neonates, and the occurrence of 
further decreases in pain threshold following exposure to a painful stimulus or 
experience [Fitzgerald]. 

3. Ejects of Anesthesia on the fetus 


Obstetrical anesthesia has become a very safe practice, with many women a year receiving 
an anesthetic during the time of their pregnancy. These women are in addition to those 
who receive an anesthetic at the time of delivery. It is from this patient population that 
the effects of anesthesia on the fetus can be derived. 

Local anesthetics rarely have any affect on the fetus. By their nature, their affect is to 
numb the nerves and tissues around the injection site, and only minuscule amounts of 
drug enter the mother’s circulation, and even less reach the fetus. 

The administration of intravenous sedation/anesthesia has minimal effects on the unborn 
due to two mechanisms: 1) The mother’s liver clears much of the drug, and 2) the drug 
must cross from the mother’s blood stream into the placenta before reaching the fetus. 
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Since the fetus has a much higher density of Opioid (pain) receptors, scientific 
reasoning postulates that higher doses of Opioids wiU be required to saturate the 
increased number of receptors, and achieve a therapeutic response. 

Preliminary evidence for this therapeutic response is obtained from the decreased levels of 
steroid stress hormones in the amniodc fluid of fetuses whose mothers had received 
anesthesia as compared to the those that did not receive anesthesia in response to 
fetoscopy performed at 16-21 weeks gestation (Partsch et al, 1991). The mothers who 
had received anesthesia had a infant that was less stressed by the procedure. 

CONCLUSIONS 

The scientific literature reviewed above and my clinical experience in the delivery of 
general anesthesia, systemic analgesia, conscious sedation, local and regional anesthesia 
to a wide variety of patients lead me to believe that: 

1 . The anatomical and functional processes responsible for the perception of pain have 
developed in human fetuses that may be considered for ‘partial birth abortions’, (At 
this stage of neurologic development, human fetuses respond to the pain caused by 
needle puncture in utero in a similar manner as older children or adults, within the 
limits of their behavioral repertoire). 

2. It is likely that the thr^hold for such pain perception is lower than that of older 
preterm newborns, full-term newborns, and older age groups. Thus, the pain 
experienced during ‘partial birth abortions’ by the human fetus would have a much 
greater Intensity than any similar procedures performed in older age groups. 

3. Current methods for providing maternal anesthesia during ‘partial birth abortions’ are 
unlikely to prevent the experience of pain and stress in the human fetuses before their 
death occurs after partial delivery. 
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After Dr, Norig Ellison presented his prepared testimony at the Nov, 17 public hearing 
before the Senate Judiciary Committee, the following exchange occurred among 
Senator Spence Abraham (R-ML); Dr, Mary Campbell, medical director of Planned 
Parenthood of Metropolitan Washington; and Dr, Ellison, 

SEN. ABRAHAM [to Dr. Campbell]: Would you make the statement then that the fetus 
^es due to the anesthesia? Is that your position? 

DR. CAMPBELL (Medical Director, Planned Parenthood of Metropolitan Washington): 
I think the fetus has no pain because of the anesthesia. I do not... 

SEN. ABRAHAM: No, Vm asking you whether you think that’s what causes the fetus to 
die? 


DR. CAMPBELL: I do not know what causes the fetus to die. The fetuses are dead 
when delivered, 

SEN. ABRAHAM: Well, let me just direct you, if I could - I have here a factsheet that 
indicates it was prepared by you which relates to the House legislation in which... 

[Sen, Abraham was referring to ^^H,R, 1833, Mescal Questions and Answers , " 
which contains the caption, "Fact Sheet Prepared by Mary Campbell, M,D , " 
This document was circulated to members of the House of Representatives in 
October, before HR 1833 came to a vote in that house. This document contains 
the following passage: 

**Q: When does the fetus die? 

"A; The fetus dies of an overdose of anesthesia given to the mother 
intravenously, A dose is calculated for the mother's weight which is 50 to 100 
times the weight of the fetus. The mother gets the anesthesia for each insertion 
of the dilators, twice a day. This induces brain death in a fetus in a matter of 
minutes. Fetal demise therefore occurs at the beginning of the procedure while 
the fetus is still in the womb . "/ 

DR. CAMPBELL: I was quoting Dr. McMahon at that time. [EDITOR'S NOTE: There 
is no reference to Dr. McMahon anywhere in Dr. Campbell’s five-page factsheet.] 

On thinking it over in more depth, I believe because there are no EEG studies available... 

SEN. ABRAHAM: So you no longer adhere to the position that you say in 
here, "the fetus dies of an overdose of anesthesia given to the mother intravenously." 

That is no longer your position? 
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DR. CAMPBELL: I believe that is true. 

SEN. ABRAHAM; You believe that is true? 

DR. CAMPBELL: I believe that is trae. 

SEN. ABRAHAM: Dr. Ellison, would you like to comment on that? 

DR. ELLISON (President, American Society of Anesthesiologists): There is absolutely 
no basis in scientific fact for that statement. There is — I can present you a study in the 
American Journal of Obstetrics and Gynecology, 1989, by [names inaudible] et al, of 
5,400 cases of women having surgery having general anesthesia or regional anesthesia in 
which the fetus did not suffer demise. I think the suggestion that the anesthesia given to 
the mother, be it regional or general, is going to cause brain death of the fetus is without 
basis of fact. 

DR, CAMPBELL. I have not said brain death. I'm saying no spontaneous respirations 
no movement. 

SEN. ABRAHAM: Well, that's what you are saying today, but in this fact sheet, which 
you prepared I believe fairly recently, it says, "The fetus dies"- there's no qualifying 
regarding breathing or anything else- "of an overdose of anesthesia." I mean, that is a 
very clear statement assertion. 


DR. CAMPBELL: [Pause] I simplified that for Congress. [Outburst of laughter fi-om 
audience.] I do not actually believe that you want a full discussion of when death occurs. 

SEN. /^RAHAM: Well, we are forced to make those decisions, and I guess my question 
IS that how many other things would you say in the fact sheet or in your statements today 
have been likewise simplified in this dramatic fashion? 

DR. CAMPBELL: Smce I have over 28 years of education and experience in medicine I 

would say that is a great deal less and a great deal more simple than what I know. 

SEN. ABRAHAM: ^yell, it seems to me that there's a rather substantial disparity 
between what Eh. Ellison says and what you are both saying now and have certainly 
wntten here. I just am wondering how that bears on other comments that have been 
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The Hon, Charles T. Canady 

Chairman, Subcommictee on the Constitution 

Committee on the Judiciary 

U.S. House of Representatives 

2138 Rayburn House Office Bldg. 

Washington, D.C. 20515*6216 


Dear Representative Canady: 

in .lUg.tion. of inaccoracio. 

July 5, 1993, story in. American Medical News, . -.a- 

late-term abortion procedurrT’ — ^ tactic ads target 

alleged trhav!^^' testimony before your committee, AMNews is 

i physicians out of context. You also no^ITThac one 

stateLntsr^We^a^^!'^^'^ testimony contending chat ^News misrepresented his 
accusations uhirh^'^ ciace your offer of the opportunity to respond to these 
AMNews stands permanent subcommittee record. 

The warcomoteJe report cited in the testimony, 

report was complete, fair, and balanced. The comnents and nosit 

conHac! Th.'rnorrw!rh'“*f '■•P®*'"'* necurataiy and in- 

experca on both i excen.ivt ra.e.rch and intarviewa with 

and ».n«ript“ 1Sao‘«rir “f -»rvi.... iodudin, tap. recording, 

cn the eUegetion. of inaccor.d.^L'd.'^n.in.J 

neichir ch.*ir«I!T" ‘‘‘* >'**" •*"" P-bUcacion of our story, 

te,ti„cny CO yJur eo^i^erhd'condderth'’” '*>' ■■•P»« 

to coopUin about it AMNe!. h!. ? ^ reporter or eny editor at AHMews 

feirneL aL accuri^: “ longstanding reputation for balance, 

thirt ardi*n"riithirn""*’ sporting on abortion, issue 

believe “.rthriL mndlcine a, it i. within society in generel. We 

Thank you for vou^ f” oo^Ports entirely with that reputation, 

y for your letter and the opportunity to clarify this matter. 



Attachment 
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•hmy^Si'ripT- ±, 

Kelevant porcions of recorded interview with Kartin Heakell, MD; 


Let s calk first about whether or not the fetus is dead beforehand... 

^ — - ' 



s not. No, it's really 


percentage are for various 
stress intrauterine stress 


reasons, bone just because _ _ 

during, you know, the two days that the cervix is being dilated. Sometimes the 
membranes rupture and it takes a very small superficial infection to kill a 
fetus in utero when the membranes are broken. And so in my case, I would think 
probably about a third of those are definitely ar e (sic) dead before t 
actually start to remove the fetus, ^d probably the ocher two-thirds are not 

AW; Is the skull procedure also done to make sure that the fetus is dead so 
you re not going to have the problem of a live birth? 


Haskell: It's immaterial. If you can’t get it out, you can’t get it out. 
AMM; I mean, you couldn't dilate further? Or is that riskier? 


^***‘'®^^* Well, you could dilate further over a period of days. 

^i^Would that just make it... would it go from a 3-day procedure to a 4- or 


Haskell: Exactly. The point here Is to effect a safe legal abortion. I mean, 
you could say the same thing about the D&E procedure. You know, why do you do 
Che D&E procedure? Why do you crush the fetus up inside the wombl To kill it 
before you take it out? 

Well, that happens, yea. But that's not why you do it. You do it to get it 
out. I could do the same thing with a D&E procedure. I could put dilapan in 
or four or five days and say I’m doing a D&£ procedure and the fetus could 
just fall out. But that’s not really the point. The point here is you're 
attempting to do an abortion. And that’s the goal of your work, is to complete 
an abortion. Not to see how do I manipulate the situation so that I get a live 
birth instead. 


wrapping up the . terview: I wanted to make sure I have both you and 
(Dr.; HcHahon saying ’Ho' then. That this is mis information, these letters to 
the editor saying it’s only done when the baby’s already dead, in case of 
fetal demise and you have to do an autopsy. But some of them are saying 
they re getting that information from NAF. Have you talked to Barbara Radford 
or anyone over there? I called Barbara and she called back, but I haven't 
gotten back to her. 

Haskell: Well, I had heard that they were giving that information, somebody 
Biving information like that out. The people that staff 
c e NAF office are not medical people. And many of then when I gave my paper, 
Mny of them came in, I learned later, to watch my paper because many of Chen 
have never seen an abortion performed of any kind. 

Did you also show a video when you did Chat? 
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tiAaiutllt Yeah. I taped a procedure a couple of years ago* a very brief video, 
that simply showed the technique. The old story about a picture's worth a 
thousand words. 


AjW, As National Right to Life will tell you. 


Haakpi; Afterwards they were just amazed. They just had no idea. And here 
they re rabid supporters of abortion. They work in the office there. 

And... some of them have never seen one performed.,. 




:nts oo elective vs. noo-eleccive aborcioos; 


1 frank; most of my abortions are elective in 

\ 20-24 week 




range... In my particular case* probably 202 are for genet 
And the ocher 802 are purely elective,. 
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Abortion 


Continutd from pa9e / 

A letter to me Star^Tnnune %jifl me 
procedure '•ho'*n onK penormeo 
iMer teiai death >*hen an autops^ is 
necessary or to •‘J^e me life or me 
mother.' And the Mornsviile. ^t. 
Transenpt. \knich said in an eouonal 
that u allovueo the oroerture to oc in* 
serted m us paper oni> because u 
feared iegai action if it reiuseo. quoted 
the abortion federation as provioing 
similar information. "The fetus ts aead 
24 hours bcrore the pictured procedure 
IS undertaken.'* the ediional sated. 

But Dr. Haskell and another doctor 
who rbuunetv use the proceoiu’e tor 
late-term apomons loid AAf/Venr tnax 
the maiontv ot ictuses aponea this w av 
alive umii the end ot the proceoti?e^ 
Sf. Hasltett said the drawings were*^ 
accurate ''from a technical point of 
vi^. ' But he took issue with the im» 
plication that the fetuses were "aware 
and resisung. " 

Radford also acknowledged that the 
information net group was ouoieo as" 
providing was maccurate. She nas 
since sent a lener to lederauon mem* 
bers. outlining guidelines for discuss* 
ing Che manet. Among the points: 

• Don’t apologize: this is a legal pro- 
cedure. 

• No aboroon method is accepuble 
to abortion opponents. 

• The language and graphics in the 
ads are disturbing tOi some readers. 
"Much of the neganve reaction, howev- 
er. is the same reacuon that might be 
invoiced if one were to listen to a sur- 
geon descnbmg step-by*$tep almost any 
other surgical procedure involving blood 
human ussue. etc.” 

Ljrt»-abortlon tpacialiata 

Only Dr. Haslcell. James T. McMa- 
hon. MD. of Los Angeles, and a hand- 
ful of other doctors perform the D&X 
procedure, which Dr. McMahon refers 
to as "inun D&E.” The more com- 
mon late-term abonion methods aie the 
classic OdC£ and inducuon. which usu- 
ally involves injecting digoxtn or an- 
other substance into the fetal hean to 
kill iu then dilating the cervix and in- 
ducing labor. 

Dr. Haskell, who owns abortion clin- 
ics in Cincinnati and Dayton, said he 
staned performing D&£$ for late abor- 
tions out of necessity. Local hospitals 
did not allow inductions past 1 8 weeks, 
and he had no place to keep pauents 
overnight while doing the procedure. 

But the classic D&E. in which the 
fetus IS broken apart inside the womb, 
carries the nsk of perforation, tearing 
and hemorrhaging, he said. Sc he 
turned to the D&X. which he says is 
far less nsky to the mother. 

Dr. McM^on acknowledged that the 
procedure he. Dr. Haskell and a hand- 
ful of other doctors use makes some 
people queasy. But he defends tt. 
"Once you decide the uterus must be 
empiiecL you then have to have 100% 
allegiance to maternal nsk. There's no 
justificauon to doing a more dangerous 
procedure because somehow this 
does hi offend your sensibilities as 
much.” 


Brochure ciio N.Y. cate 
The four-page jnti-aoortion rro- 
chures also mciude a graphic acpicuon 
of the D&X procedure Bui me co\er 
featufes a photograph ot 16-montn-old 
.Ana Rosa Rodnquez, wnose ncni arm 
was severed during an abonion attempt 
when her momer was " momns preg- 
nant. 

The child was bom two days later, 
at 32 to 34 weeks' gestation. Abu 
Hayau MD. of New York, was con- 
victed of assault and pertdrming an il- 
legal abonion. He was sentenced to up 
to 29 years m pnson for this and an- 
other related oiTense. 

New York law bans abonions after 
24 weeks, except to save the mother s 
life. The brochure sates that Or. Hayai 
never would have been prosecuted it 
the federal "Freedom of Choice Act ' 
were in effect, because the act would 
invalidate the New York sutuie. 

The proposed law would allow abor- 
tion for any reason until viability. But 
It would leave it up to individual prac- 
titioners — not the sate — to define 
that point. Postviability abortions, how- 
ever. could not be res meted if done lo 
save a woman's life or health, including 
emotional health. 

The abortion federation's Radford 
called the Hayat case “an aberration " 
and stressed that the vast majoncy of 
abortions occur within the first trimes- 
ter. She also said that later abonions 
usually are done for reasons of fetal 
abnormality or maiemaJ health. 

But Douglas Johnson of the National 
Right to Life Committee called that 
suggestion " blatantly false." 

"The abonion practitioners them- 
selves will admit the majemty of their 
late -term abortiona " are elective.” he 
said. “People like Dr. Haskell are just 
trying to teach others how to do it 
more efficiently." 

Numbar* gama 

Accurate figures on second- and 
third-tnmester aboraons are elusive be- 
cause a number of sates don i require 
doctors to repon aboruon sou sties. For 
example, one-third of all amnions are 

said to occur in L ah forma, but the sat^ 

has no reooning requirements, i nc 
Cjunmacner Institute estimates there 

w^ neariv 168.000 second- and thir^ 
trimester aijottions in 1988. the la^r 

year for which figures are available. 

About 60 .(XX) or those occurreo” in 
the 16- to 20-week penod with 10.660 
Ste abortion, next poie 




177 


Abortion 


Continued from preceding page 
at week 21 and beyond, the insnmie 
savs, tsumates were oascd on aciuai 
gestational age. as opposed to last 
menstrual perTod. 

There is oanicular debate over the 
number ot third*tnmester abortions, 
former ^ur£eon Oenerai C. Everett 
Kooo. MD. estimated in 1984 mat 
4.000 are performed annually. The 
abyion tederauon puts the number at 
3(^ to 56 q. Dr. Haskell says that 
^'probably koop s numoers are more 
correct. 

Dr. Haskell said he performs abor- 
tions •up until about 25 wecKS w- 
ution. most or them eiecove. Dr. 
Mahon ooes abortions inrough all 4^ 
weeks ot pregnancy, but said he won i 
nio an elective procedure after 26 
weeks. About 80% of those he does 
after 2 1 weeks are noneiective. he said. 

Mixed feelings 

Dr. McMahon admits having mixed 
feelings about the procedure in which 
he has chosen to sp^ialize. 

have two positions that may be 
internally inconsistent, and that’s prob- 
ably why I fight with this all the time,” 
he said. 

“I do have moral compunctions. And 
if I see a case that's later, like after 20 
weeks where it frankly is a child to 
me, 1 really agonize over it because 
the potential is so imminently there. [ 
think, ‘Gee. it’s too bad that this child 
couldn't be adopted.’ 

"On the other hand. I have another 
position, which 1 think is superior in 
the hierarchy of questions, and that is: 
‘Who owns the child?’ It’s got to be 
the mother.” 

Dr. McMahon says he doesn’t want 
to **hold patients hostage to my tech- 
nical skill. [ can say. 'So. I won't do 
that,’ and then they 're snick with either 
some criminal solution or some other 


desperate maneuver. ” 

Dr. Haskell, however, says whatever 
qualms he has about tnird-tnmcsicr 
abonions are "only for technical rea- 
sons, not for emouonai reasons of fetal 
development," 

"I think It's imponant to distinguish 
the two." he says, adding that his cut- 
off point is within the viability thresh- 
old noted in Roe v. Wade, the Supreme 
Court decision that legalized abonion. 
The decision said that point usually oc- 
curred at 28 weeks "but may occur 
earlier, even at 24 weeks." 

Viability is generally accepted to be 
"somewhere between -5 and 26 
weeks,” said Dr Haskell, "It just de- 
pends on who you talk to. 

"We don't have a viability law m 
Ohio. In New York they have a 24- 
week limitation. That’s how Dr. Hay at 
got in trouble. If somebody tells me I 
have to use 22 weeks, that’s fine. . . - 
I'm not a irailblazer or activist trying 
10 constantly press the limits." 

Campaign’s impact debated 
Whether the ad and brochures will 
have the full impact aboraon oppo- 
nents intend is yet to be seen. 

Congress has yet to schedule a final 
showdown on the bill. Although it has 
already passed through the necessary 
committees, supporters are reluctant to 
move it for a full House and Senate 
vote until they are sure they can win. 

In fact. House Speaker Tom Foley 
(D. Wash.) has said he wants to bnng 
the bill for a vote under a "closed 
rule” procedure, which would prohibit 
consideration of amendments. 

Bui opponents are lobbying heavily 
against Foley s plan. Among the 
amendments they wish to offer is one 
chat would allow, but not require, states 
to restrict abortion — except to save 
the mother's life — after 24 weeks. 
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Outlawing abortion method 


Veto-proof majority in House votes to prohibit late-term procedure 


By Diane M . Gianellt ^ , 

AMNEWS STAFF considennc a number of other options. An Ohio 

WASHiNiriTnw uic . : — :: passed earlier thi.s year, tor instance, bans -bram 

WASHINGTON — His strategy was simple: Find an suction " abortion.s. except when all other methods would 

‘he pregnant womaT It hL Sen 

^ opposition to defend it, enjoined pendinc u challencc. 

When Rep Charles T. Canady (R, Fla ) learned about — - ~ ~ 

partial birth" abortions, he was set. fMixed feeiinn in medicinO 


Paitial-BiitliAiHiitioD 
Ban Act of 1995 


The bill; HR 1833 


He and other anti*abortton lawmakers launched a con- 
gressional campaign to outlaw the procedure. 

Following a contcmious and emotional debate, the 

bill passed by an overwhelming 

and veuvprooi — margin: 288-139. 

It marks the first iime the House of 
Kepre.scniativcs has voted to forbid 
a method ol abortion. And although 
the November elections yielded a 
■■pro-lifi:' infusion in both the 
House and the Senate, massive 
crossover voting occurred, with a 
signiltcanl number of "pro-chmcc " 
representauves voting to pass the 
ntcasure. 

The controversial procedure, done 
in second- and third-trimcsicr preg- 
nancies, involves an abortion in 
which the prttvidcr. according to the 
bill, pariiallv vaginally delivers a 
living Ictus be lore killing the letus 
and complciing the delivery " 

Partial birth " abortions, also 
called "iniact D&E" Oor dilation 
and evacuation), or "D&X"" (dilu- 
tion and extraction) arc done bv oji- 
iy a handful ot US. phvsicians. in- 
cluding .Martin Haskell. MD. oi 
Dayton, Ohio. and. until his recent 
death, James T. McMahon. MD. ol 
the Los Angeles area. Dr, McMahon 
said in u 199,3 interview 

that he had trained about a half- 
dozen physicians to do the proce- 
dure 

The procedure usually involves 
the extraction ol an intact fetus, feet 
first, through the birth canal, with 
all hut the head delivered. The sur- 
geon lorccs scissors into the ba.se 
of the skull, spreads them to enlarge 
the opening, and uses suction to remove the brain 

The procedure gained notonety two years ago. 


(^Ixed feelin 


ngs ii 

The procedure is controversial in the medical com- 
munity On the one hand, organized medicine bnsilcs ui 
the notion of Congress aitcmpiing lo ban or regulate 
any procedures or practices. On the 
other hand, even .some in the abor- 
tion provider communnv find the 
procedure difficult to defend. 

■'! have very serious rescrvaiinns 
about this procedure." said Colora- 
do physician Warren Hern. MD. 
The author of Ab/frrio/i /^mcjicc. 
the nation's most widely used lexi- 
book on abortion siandards and 
procedures. Dr. Hern specializes in 
laie-icrm procedures. 

He opposes the bill, he said, be- 
cau.se he thinks Congress has no 
hu.smess dabbling in ihc practice of 
medicine and because he thinks this 
signifies (u.si the beginning ol a se- 
nes ol Icgisiaiivc aiicmpts to chip 
away ai abortion rights. But of the 
prtK,edurc in question he says. "You 
really can t deicnd it. I'm not going 
to tell somebody else that they 
should not do this procedure. But 
Cm not going to do it. " 

Dr, Hern s concerns center on 
claims that the procedure in late- 
term pregnancy can be safest lor 
the pregnant women, and that with- 
out this procedure women would 
have died, *'l would dispute any 
statement that this is the sale.st pro- 
cedure lo U.SC. " he .said. 

Turning the fetus to a breech po- 
sition IS "potentially dangerous." 
he added. "You have u> he con- 
cerned about causing amnjoiic lluid 
embolism or placental abruption if 
you do that." 

Pamela Smith. MD. director of medical education. 
Ob-Gyn at Ml. Sinai Hospital in Chicago, 
added two more ronr^mc- /•a.-oi-.,.! ; 


[wen y 


Summary; Bans abortions in 
which provider 'partially vaginalty 
delivers a living fetus before killing 
the feats and completing the 


Exceptions: ‘Life of mother' and 
physician belief that no other 
procedure would suffice as 
‘affirmative defense' to 
prosecution or civil action. 

Penalties: Possibility of suits, 
fines and/or imprisonment of up 
to two years. 

Proponents: Prxicedure is 
medically and morally indefensible. 

Opponents: Congress has no 
business legislating medical 
standards and procedures; bill 
begins erosion of aboroon rights. 


abortion opponentVximed runnm 

described and illustrated the meih^ Jdded two more concerns: cervical incompetence in sub- 

defeat an abortion Ss b llTn beL^^^^ by three days of forceful 

^ 

lus,.: The b,ll lo tte , "» situations encoun- 

p,o™p«d =„,i..bo,po„ 

-n,-., . l:,. .u_. ... mother. Dr. Smith wrote in a letter to Canadv 

5re ABORTION, page 70 


They drafted a bill that would ban the procedure. 
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The procedure also has its defenders. 
The procedure is a '‘well>recognized 
and safe technique by those who pro- 
vide abortion care,*' Lewis H. Koplik, 
MD, an Albuquerque, N.M., abortion 
provider, said in a statement that ap- 
peared in the Congressional Record. 

“The risk of severe cervical lacera- 
tion and the possibility of damage to 
the uterine artery by a sharp fragment 
of calvarium is virtually eliminated. 
Without the release of thromboplastic 
material from the fetal central nervous 
system into the maternal circulation, 
the risk of coagulation problems, DlC 
[disseminated intravascular coagula- 
tion}, does not occur. In skilled hands, 
uterine perforation is almost un- 
known,” Dr. Koplik said. 

Bruce Ferguson. MD, another Albu- 
querque abortion provider, said in a 
letter released to Congress that the ban 
could impact physicians performing 
late-term abortions by other tech- 
niques, He noted that there were 
“many abortions in which a portion of 
the fetus may pass into the vaginal ca- 
nal and there is no clarification of what 
is meant by ‘a living fetus.’ Docs the 
doctor have to do some kind of elec- 
trocardiogram and brain wave test to 
be able to prove their fetus was not 
living before he allows a foot or hand 
to pass through the cervix?” 

Apart from medical and legal con- 
cerns, the bill’s focus on late-term 
abortion also raises troubling ethical is- 
sues, In fact, the whole strategy, ac- 
cording to Rep. Chris Smith (R. N.J.), 
is to force citizens and elected officials 
to move beyond a philosophical dis- 
cussion of “a woman’s right to 
choose,” and focus on the reality of 
abortion. And, he said, to expose those 
who support “abortion on demand” as 
“the real extremists.” 

Another point of contention is the 
reason the procedure is performed. 
During the Nov. 1 debate before the 
House, opponents of the bill repeatedly 
stated that the procedure was used only 
to save the life of the mother or when 
the fetus had serious anomalies. 

Rep. Vic F^io (D. Calif.) said. “De- 
spite the other side’s spin doctors 

real doctors know that the late-term 
abortions this bill seeks to ban are rare 
and they re done only when there is 
no better aliemaiive to save the wom- 


an, and, if possible, preserve her ability 
to have children.’* 

Dr. Hern said he could not imagine 
a circumstance in which tnis procedure 
j^ouio DC sates t. He Old aclmow ledge 
That some doctors use skull-decompres- 
sion techniques, but he added that in 
those cases fetal death has been in- 
duced and the fetus would not pur- 
posely be rotated into a breech posi- 
tion. 

Even some physicians who special- 
ize in this procedure do not claim the 
majority are performed to save the life 
of the pregnant woman. 

In his 1993 interview with AMNews, 
Dr Haskell conceded that 80% of his 
late-term abortions were elective. Dr. 
McMahon said he would not do an 
elective abortion after 26 weeks. But 
in a chart he released to (he House 
Judiciary Committee, ’’depression” 
was listed most often as the reason for 
late-term nonelective abortions with 
maternal indications. “Cleft lip” was 
listed nine times under fetal indica- 
tions. 

The accuracy of the article was chal- 
lenged, two years after publication, by 
Dr Haskell and the National Abortion 
Federation, who told Congress the doc- 
tors were quoted “out of context." AM- 
News Editor Barbara Bolsen defended 
the article, saying AMNews “had full 
documentation of the interviews, in- 
cluding tape recordings and tran- 
scripts." 

Bolsen gave the committee a tran- 
script of the contested quotes, includ- 
ing the following, in which Dr. Haskell 
was asked if the fetus was dead before 
the end of the procedure. 


II & IIUI. i'HU. ILS 


percentage are for various numbers of 
reasons. Some just because of the 
stress — intrauterine stress during, you 
know, the two days that the cervix is 
being dilated. Sometimes the mem- 
branes rupture and it lakes a very small 
superficial infection to kill a fetus in 
utero when the membranes are brokerj^^^ 

“So in my case, I would say proba- | 
bly about a third of those are definitely 
are dead before I actually start to re- 
move the fetus. And probably the other 
two-thirds are not,” said Dr. Haskell. 

In a letter to Congress before his 
death. Dr. McMahon stated that medi- 
cations given to the mother induce “a 
medical coma” in the fetus, and “there 
is neurological fetal demise." 

But Watson Bowes, MD, a materna. 
fetal specialist at University of North 


nal- 

Orth I 
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Carolina. Chapel Hill, said in a letter 
to Canady that Dr. McMahon’s state* 
ment “suggests a lack of understanding 
of maternal -fetal pharmacology. . . . 
Having cared for pregnant women who 
for one reason or another required sur- 
gical procedures in the second trimes- 
ter. I know they were often heavily 
sedated or anesthesized for the proce- 
dures, and the fetuses did not die." 

Next move in the Senate 

At AM News press time, the Senate 
was scheduled to debate the bill. Op- 
ponents were lining up to tack on 
amendments, hoping to gut the mea- 
sure or send it back to a committee 
where it could be watered down or re- 
jected. 

in a statement about the bill. Presi- 
dent Clinton did not use the word “ve- 
to.” But he said he “cannot support’' 
a bill that did not provide an exception 
to protect the life and health of the 
mother. Senate opponents of the bill 
say they will focus on the fact that it 
docs not provide such an exception. 

The bill docs provide an affirmative 
defense to a physician who provides 
this type of abortion if he or she rea- 
sonably believes the procedure was 
necessary to save the life of the mother 
and no other method would suffice. 

But Rep. Patricia Schroeder (D, Co- 
lo.) says that's not sufficient. “This 
means that it is available to the doctor 
after the handcuffs have snapped 
around his or her wrists, bond has been 
posted, and the criminal trial is under 
way,” she said during the House de- 
bate. 

Canady disagrees. “No physician is 
going to be prosecuted and convicted 
under this law if he or she reasonably 
believes the procedure is necessary to 
save the life of the mother.” 

Organized medicine positions vary 

The physician community is split on 
the bill. The California Medical Assn., 
which says it docs not advocate elec- 
tive abortions in later pregnancy, op- 
poses it as “an unwarranted intrusion 
into the physician -patient relationship.” 
The American College of Obstetricians 
and Gynecologists also opposes it on 
grounds it would “supersede the medi- 
cal judgment of trained physicians and 
. . . would criminalize medical proce- 
dures that may be necessary to save 
the life of a woman,” said spokeswom- 
an Alice Kirkman. 


The AMA has chosen to take no 
position on the bill, although its Coun- 
cil on Legislation unanimously recom- 
mended support, AMA Trustee Nancy 
W. Dickey, MD, noted that although 
the board considered seriously the 
council's recommendations, it ultimate- 
ly decided to take no position, because 
it had concerns about some of the bill’s 
language and about Congress legislat- 
ing medical procedures. 

Meanwhile, each side in the abortion 
debate is calling news conferences to 
announce how necessary or how omi- 
nous the bill is. Opponents highlight 
poignant stories of women who have 
elected to terminate wanted pregnan- 
cies because of major fetal anomalies. 

Rep. NiU Lowey (D. N.Y.) told the 
story of Claudia Ames, a Sanu Monica 
woman who said the procedure had 
saved her life and saved her family. 

Ames told Lowey that six months 
into her pregnancy, she discovered the 
child suffered from severe anomalies 
that made its survival impossible and 
placed Ames' life at risk. 

The bill's backers were “attempting 
to exploit one of the greatest tragedies 
any family can ever face by using 
graphic pictures and sensationalized 
language and distonions.” Ames said. 

Proponents focus on the procedure's 
cruelty. Frequently quoted is testimony 
of a nurse, Brenda Shafer. RN. who 
witnessed three of these procedures in 
Dr. Haskell's clinic and called it “the 
most horrifying experience of my life. 

“The baby’s body was moving. His 
little fingers were clasping together. He 
was kicking his feel.” Afterwards, she 
said, “he threw the baby in a pan.” 
She said she saw the baby move. “I 
still have nightmares about what I 
saw.” 

Dr, Hem says if the bill becomes 
law. he expects it to have “virtually no 
significance” clinically. But on a po- 
litical level, “it is very, very signifi- 
cant.” 

“This bill’s about politics.” he said, 
“it’s not about medicine.” 
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ABORTION 


An interview with 
W. Martin Haskell, MD 

Last summer, American Medicai News 
ran a story on abonion specialists, included 
was W. Martin Haskell. MD, a Cincinnati 
ph>^ician who introduced the D& Xproce- 
dure for second trimester abortions. The 
Academy received several eiilLs request mj; 
information about D & X. Tlie folluwtnj; 
interview provides an overview. 

Q: Whstmotivaiedyou to become an abor- 
tion specialist? 

A: I stumbled into it by accident. 1 did an 
internship in anesthesia. I worked for a 
year in general practice in Alabama. I did 
two yean in general surgery, the n swi tched 
into family practice to get board certified. 
My intentions at that rime were ro j;o inrn 
emeri^eocy medicine. I enj.iyeil Mirjjery. 
but I rt ;iii;etl ihere w;t\ ;iii .tlniiuI.tiKe ol 
really surqeom here in Cincinnati. I 
didn't tee! ]‘d make much of a contribu- 
tion, I'd be just another good surgeon. 
While 1 was m family practice, 1 got a part- 
time job in the Women's Center. Over 
the course of several months. I recognized 
things there could be run a lot better, with 
a much more professional level of ser- 
vice— not necessarily in terms of medicai 
care in terms of counseling, the physi- 
cal facility, patient flow, and in the qual- 
ity of people who provided support ser- 
typical abortion patient 
less than te n minute s with the physici an 

pertor ms the surg ery. Yet, that pa- 
tient might be in the facility for three 
hours. W^en I calked toother physicians 
whose patients were referred here, I saw 
problems that could be easily corrected. I 
realized there was an opportunity to im- 
prove overall quality of care, and make a 
contribution, I own the center now 

16 


0: Back in 1979 when you were making 

these decisions, did you consider yourself pro- 
choice? 

A: I've never been an activist. ! Ve always 
felt that no matter what the issue, you 
prove your convictions by your hard 
work— not by yelling and screaming. 

0.' Have there been threats against you? 
A: Not directly. Pro-life activist Randall 
Tern’ recently said to me that he was 

going to do everything within his power to 

have me tried like a Nazi war criminal. 

Q: A recenf American Medical News article 
stated that the medicai community hadn't really 
established a point of fetal viability. Why not? 
A: Probably because it can't be estah- 
Iwhfil with uniform ei-rminry. Rinlopical 
.>VMcinsi,f.-l„i.|,lYv:,r.;,Nc.TlK-KViK‘r:iIly 

•Kii-pK-vl jmini t)l Kl.il vnibihty i>,;iround 

24-2fv wuL'k.s. Hut you uiin'r take a jziven 
point m fetal development and apply that 
100 percent of the time. It just doesn't 
happen chat way. If you look at premature 
deliveries and survival percentages at dif- 
ferent weeks of gestation, you’ll get 24- 
week fetuses with some survival rate. The 
tact chat vou get some survivon demon- 
strates the difficulty m defining a point. 

0: Most women who get abortions end 
pregnancies during the first itimester. Who is 
the typical second-trimester patient? 

A: 1 don’t know chat there is a typical 
second-tnmesterabortion. But if you look 
at the spectnjm of abortions ( most women 
arc between the ages of 19 and 29) they 
tend ro be younger. Some arc older. The 
typical thing that happens with older 
women is chat they never realised they 
were pregnant because they were continu- 


ing to bleed during the pregnancy. The 
other thing we see with older women is 

fetal maiforma Cions or Down's Syndrome. 
These are being diagnosed much earlier 
now than they used to be. We’re seeing a 
lot of genetic diagnoses with ultrasound 
and amniocentesis at 1 7- 18 weeks instead 
of 22-24 weeks. With the teenagers, any- 
Kxly who hits ever worked with or had 
teenagers can appreciate how unpredict- 
able they can be at times. They have adult 
bixites, but a lot of times they don’t have 
adult minds. So their reaction to problems 
tends to be much more emotional than an 
adult’s might be. It’s a question of mam- 
nty. So even though they may have been 
educated about a 1 i k inds of issues in repro- 
ductive health, when a teenager becomes 
pregnant, depending upon her relation- 
ship with her family, the amount of peer 
siirptirr she li.is—^-verv one is a highly. 
iiHiivjilti;il cii.Nc— sumvtime s lUt-y delay 
imiil tli^ <.;iii n,< litiip-r cqniiiin their 
p rohlcin an d ii fi nutly com es out, Shhc- 
^L^n es it’s money. It cakes them a whiU to 
get the mo ney. Sometimes it's just denial. 

Q: Do you think more intormation on absti- 
nence and contraceptives would decrease the 
number of teenage pregnancies? 

A: 1 grew up in the si.xtics and nobody 
talked about contraception with tccnag- 
ers in the sixties. But today, though it may 
he controversial in some areas, there’s a 
lot being taught about reproductive health 
in the high school cumcula. I think a lot 
more is being done, but the bottom line is 
we re all still just human — with human 
emotions, and particularly with teenag- 
ers. a sense of invulnerability; it can’t 
happen ro me. So education helps a lot. 
but it's not going to eliminate the prob- 
lem. You can teach a person the skills, but 
you can't make them use them. 


CINCINNATI MEDICINE. FALL 1993 
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0; Does rf botf^eryou that a secona tnmes^ 
ter (eius so ciosefy lesembfes a tiaby? 

A: 1 really don’t thtnk about ir. I don’t 
have a problem with believing the fetus is 
a fertiliied egg. Sure it becomes more 
physically developed but it lacks emo- 
tional development. It doesn’t have the 
mental capacity for self-awareness. It’s 
never been an ethical dilemma for me. For 
people for whom chat is an ethical di- 
lemma. this certainly wouldn’t be a field 
they’d want to go into. Many of our pa- 
tients have ethical dilemmas about abor- 
tion. I don’t feel it's ray role as a physician 
to tell her she should not have an abortion 
because of her ethical feelings. As indi- 
viduals grow and mature, learn more, feel 
more, experience more, their perepective 
about themselves and life, morality and 
ethics change. Facing the situation of abor- 
tion is a part of that passage through life 
for some women— how they resolve that 
IS thetr decision. 1 can be their advisor 
much as a lawyer can be; he can tell you 
your options , but he can’t make you file a 
suit or tell you not to file a suit. My role is 
to provide a service and, to a limited 
oegree. help women understand them- 
selves when they make theirdecision. I'm 
not to tell them what’s right or wrong. 

0 ; Do your patients ever reconsider? 

A: Berween our two centen. that hap- 

pens maybe once a week. There’s a patient 

who changes her mind or becomes truly 
ambivalent and goes home to reconsider, 
then might come back a week or two later. 

I feel that s one of the strengths of how we 
approach things here. We try not to create 
pressure w huvean aburuon. Our view h.,. 
always been that there are enough women 
who want abortions that we don't have to 
coerce anyone to have one. We’ve always 
b«n strongly against pressure on our p.v 
cients to go ahead with an abortion. 


Q: What led you to develop 0 A X 
A: D Si E’s, the procedure typically used 
for beer abort ions, have always been some- 
what problematic because of the tough- 
ness and development of the feral tissues. 
Most physicians do terminations after 20 
weeks by saline inftaion or prosteglandm 
induction, which terminates the fetus and 
allows tissue to soften. Here in Cincin- 
nati. 1 never really explored it. but I didn’t 
think I had that option. There certainly 
weren’t hospitals willing to allow induc- 
tions past 18 weeks-even Jewish, when 
they did abonions, their limit was 18 
weeb. I don’t know about University. 
What I saw here in my practice, because 
we did D & Es. was that we had patients 
who needed terminations at a later date. 
So we learned the skills. The later we did 
them, the more we saw patients who 
needed them still later. But 1 just kept 
doing D 6i Es because that was what 1 was 
comfortable with, up until 24 weeb But 
they were very tough. Sometimes it was a 
45-mmute operation. 1 noticed that some 
of the later D & Es were very, very easy. So 
I asked myself why can’t they all happen 
You see the easy ones woulHhav,. 


O: How ei^pensive is a second tnmester 
abortion^ 

^5rangetrom5I.2QQ.l 
[ng on length of preimitn.. More msur- 

ancecompaniescoverabortion than don't 

cover tc. About I 5 percent of our patients 
won t use insurance because they wanr to 
niamt.iin privacy. About 10-20 percent 
use msurunce. The rest payout of pocket 

fall l<»yj 


length presencai inn yo^'a reach u[ 
a jW grab the foot of th e fotus. pJll the letu 
dQvm and the he:.d u,n..u k 
tj«n you would colbpi^^k. head aifo take 
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(202) 626-8820, www.nrlc.org 


Key Facts on Partial-Birth Abortion 


February 14, 2003 

For further information^ contact the Federal Legislation Department at the National 
Right to Life Committee (NRLC) at LegfederaKdaolcom or 202-626-8820^ and visit 
the Partial-Birth Abortion section of the National Right to Life website at 
WWW. nrlc. org/ab ortion/pba/in dex. h tm /, especially www. nrlc. org/abortion/pba/test htmi 

♦ The Partial-Birth Abortion Ban Act (H.R. 760, S. 3) would ban performance of a 
partial-birth abortion except if it were necessary to the save a mother's life. The bill 
defines partial-birth abortion as an abortion in which “the person performing the abortion 
deliberately and intentionally vaginally delivers a living fetus until, in the case of a head- 
first presentation, the entire fetal head is outside the body of the mother, or, in the case of 
breech presentation, any part of the fetal trunk past the navel is outside the body of the 
mother,” and then kills the baby. The bill would pennit use of the procedure if “necessary 
to save the life of a mother whose life is endangered by a physical disorder, physical 
illness, or physical injury, including a life- endangering physical condition caused by or 
arising from the pregnancy itself” 

♦ In a partial-birth abortion, the abortionist pulls a living baby feet-first out of the womb 
and into the birth canal (vagina), except for the head, which the abortionist purposely 
keeps lodged just inside the cervix (the opening to the womb). The abortionist punctures 
the base of the baby’s skull with a surgical instrument, such as a long surgical scissors or a 
pointed hollow metal tube called a trochar. He then inserts a catheter (tube) into the 
wound, and removes the baby's brain with a powerful suction machine. This causes the 
skull to collapse, after which the abortionist completes the delivery of the now-dead baby. 
(See wwv^.house.gov/burton/RSC/haske llinstructional.pdf) 

• The January 2003 Gallup poll found that 70% favored and 25% opposed “a law that 
would make it illegal to perform a specific abortion procedure conducted in the last six 
months of pregnancy known as ‘partial birth abortion,’ except in cases necessaiy to save 
the life of the mother.” (margi n of error + 1 - 3%) 

• The term “partial-birth” is perfectly accurate. Under both federal law and most state 
laws, a “live birth” occm's when a baby is entirely expelled from the mother and shows any 
signs of life, however briefly — regardless of whether the baby is “viable,” i.e., developed 
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enough to be sustained outside the womb with neo-natal medical assistance. Even at 414 
months (20 weeks ), perinatologists say that if a baby is expelled or removed completely 
from the utems, she will usually gasp for breath and sometimes survive for hours, even 
though lung development is usually insufficient to permit successful sustained respiration 
until 23 weeks. 

• Some prominent defenders of partial-birth abortions, such as NARAL's Kate 
Michelman and syndicated columnist Ellen Goodman, insisted that anesthesia kills the 
babies before they are removed from the womb. This myth has been refuted by 
professional societies of anesthesiologists. In reality, the babies are alive and experience 
great pain when subjected to a partial-birth abortion. [Documentation on request.] 

• Partial-birth abortions are performed thousands of times annually on healthy babies of 
healthy mothers. In 1997, Ron Fitzsimmons, executive director of the National Coalition 
of Abortion Providers (1997), estimated that the method was used 3,000 to 5,000 times 
annually. 'Mn the vast majority of cases, the procedure is perfonned on a healthy mother 
with a healthy fetus that is 20 weeks or more along, Fitzsimmons said.’' {The New York 
Times, Feb. 26, 1997, p. A1 1.) (See clippings at www.nrlc.org/abortion/pba/index.html, in 
the late 1996 and early 1997 archive.) In Januaiy 2003, even the Alan Guttmacher 
Institute - an affiliate of Planned Parenthood - published a survey of abortion providers 
that estimated that 2,200 abortions were performed by the method in the year 2000. While 
that figure is surely low (see www.nrlc.org/press_releases_new/release01 1503, html), it is 
more than triple the number that AGI estimated in its most recent previous survey (for 
1996). 

• In January 1997, the PBS program Media Matters showed that in 1995-96, the news 
media largely swallowed a pro-abortion “party line” that partial-birth abortions are 
performed rarely and only in extreme medical circumstances - claims later discredited. 
(See www.pbs.org/wnet/mediamatters99/transcript2.html) 

• “Phony ban” counterproposals advanced by Reps. Steny Hoyer (D-Md.) and Jim 
Greenwood (R-Pa. ) would place no limits on partial-birth abortions in the fifth and sixth 
months of pregnancy, when the vast majority of partial -birth abortions occur. 

Furthermore, these “phony bans” would allow an abortion even in the seventh month and 
later if an abortionist asserts that a baby is not “viable” or that an abortion is required to 
preserve “health.” Reps. Floyer and Greenwood admitted that their proposal would allow 
third-trimester abortions even for (in their words) “mental health” reasons. 

( www.nrlc.org/abortion/pba/Phony%2 Ob an‘K)2 0on%201ate-term.pdf) 

• Another “phony ban” substitute amendment proposed in the past by Senator Tom 
Daschle (D-SD) and Richard Durbin (D-Il.) would not affect the typical partial-birth 
abortions performed in the late second trimester. Even in the seventh month and later, the 
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substitute would permit abortions based on any degree of '‘risk” of “grievous injury to her 
physical health.” Dr. Warren Hem, a leading practitioner of very late abortions who wrote 
the ttxXbook Abortion Practice, commented on the Daschle amendment, “I say every 
pregnancy can'ies a risk of death,” and therefore, “1 will certify that any pregnancy is a 
threat to a woman's life and could cause 'gnevous injury' to her 'physical health.’” (in 
USA Today cind Washington Times, both May 15, 1997) In other words, under the 
Daschle- Durbin amendment, any pregnant woman would qualify for an abortion even in 
the seventh month and later. 

• Although usually used in the fifth and sixth months, the partial-birth abortion method is 
also used to perform abortions in the third trimester — that is, the seventh month and later. 
In Kansas, the only state in which the law requires separate reporting of partial-birth 
abortions, abortionists reported in 1999 they had performed 182 partial-birth abortions on 
babies who were defined by the abortionists themselves as “viable,” and they also reported 
that all 182 of these were perfonned for “mental” (as opposed to “physical”) health 
reasons. See page 11 of this state report: wv^w.kdhe.state.ks.us/hci/99itopl.pdf 

• In a written submission to the House Judiciary Committee in June, 1995, the late Dr. 
James McMahon - who is considered to be the developer of the method - explicitly 
acknowledged that he perfonned such abortions on babies with no “flaw” whatever, even 
in the third trimester, for such reasons as mere youth of the mother or for “psychiatric” 
difficulties. Indeed, even at 29 weeks — well into the seventh month — one-fourth of the 
babies that McMahon aborted had no “flaw,” however minor. Moreover, McMahon’s 
submission showed that in a “series” of about 2,000 such abortions that he performed, only 
9% were performed for “maternal [health] indications,” and of that group, the most 
common reason was “depression.” 

• The Physicians’ Ad Hoc Coalition for Truth (PHACT) — a group of over 600 physician- 
specialists (mostly in obstetrics, perinatology, and related disciplines) — has spoken out to 
dispute claims that some women need partial-birth abortions to avoid serious physical 
injury. PHACT said: “We, and many other doctors across the United States, regularly 
treat women whose unborn children suffer these and other serious conditions. Never is the 
partial-birth procedure medically indicated. Rather, such infants are regularly and safely 
delivered live, vaginally, with no threat to the mother's health or fertility.” In September, 
1996, former Surgeon General C. Everett Koop and other PHACT members said that 
“partial-birth abortion is never medically necessary to protect a mother's health or her 
future fertility. On the contraiy, this procedure can pose a significant threat to both.” 

• In May, 1997, the Partial-Birth Abortion Ban Act (then H.R, 1 122) was endorsed by the 
American Medical Association, In a letter to Senator Rick Santorum (R-Pa.), AM A 
Executive Vice President P. John Seward, M.D., wrote, “Thank you for the opportunity to 
work with you towards restricting a procedure we all agree is not good medicine.” 
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Documents Sunbmitted by Representative Jerrold Nadler 

Prepared Statement of Vanessa Cullins 

I am Vanessa Cullins, M.D., M.B.A. I am a board-certified obstetrician- 

gynecologist with Masters degrees in both Public Health and Business Administra- 
tion. I currently serve as the Vice President of Medical Affairs for Planned Parent- 
hood Federation of America (PPFA), the nation’s largest and most trusted provider 
of reproductive health care and education. Each year, nearly five million women, 
men, and teenagers receive reproductive health services at the 875 centers operated 
by the Planned Parenthood network of 125 affiliates, serving communities in 49 
states and the District of Columbia. 

I received my medical training (medical school, internship, and residency) from 
the Johns Hopkins University School of Medicine/Johns Hopkins Hospital. I received 
my Public Health degree from Johns Hopkins University School of Hygiene and 
Public Health, and my M.B.A. degree from the Wharton School, University of Penn- 
sylvania. I am currently a member of the National Medical Association (NMA), the 
American Medical Association (AMA), and the American College of Obstetricians & 
Gynecologists (ACOG). 

Among other professional positions I held before beginning work for PPFA, I 
served as an assistant professor at Johns Hopkins University School of Medicine, 
and was an attending physician in the obstetrics and gynecolo^ department at 
Johns Hopkins Ba3wiew Medical Center. In addition, I have published extensively 
and made numerous presentations in the area of obstetrics and gynecology. 

I submit this testimony in opposition to H.R. 760, the so-called “Partial-Birth 
Abortion Ban Act of 2003” (the “2003 Abortion Ban Bill”). Based on my extensive 
training and clinical experience in the provision of health care for women, including 
abortion, it is my medical judgment that the 2003 Abortion Ban Bill would harm 
the health of many women in this country. 

A. THE BILL PREVENTS DOCTORS FROM EXERCISING NECESSARY DISCRETION 

Central to women’s ability to protect their health in the context of abortion (or 
any other medical matter) is the ability of their physician to exercise appropriate 
medical judgment. The physician’s main goal in performing any abortion is to termi- 
nate the pregnancy by the method that is safest for the patient. A physician, in con- 
sultation with his or her patient, chooses the most appropriate and safest procedure 
for that patient based on a variety of factors, including the patient’s overall medical 
condition; the physician’s training in the procedure; the gestational age, size, and 
presentation of the fetus; the extent of dilatation of the cervix; the existence of fetal 
abnormalities; and a patient’s desire, for example, to avoid prolonged labor and hos- 
pitalization. ^ 

The risk of a particular abortion procedure varies in every case, depending on the 
individual woman’s health, the skill of the physician, the medical facilities available, 
and how the selected procedure proceeds. With any abortion procedure, several fac- 
tors determine how the procedure will proceed — including the size and orientation 
of the fetus, the amount of dilation, the condition of the cervix and uterus, and the 
patient’s overall health and medical condition. The physician must adapt his or her 
technique as the surgery proceeds in light of the individual patient’s needs. It is, 
therefore, essential that in providing care, physicians have discretion to consider the 
full panoply of safe methods and techniques of abortion and to proceed in the way 
most appropriate for each patient. 

By attempting to legislate which abortion procedures are permitted, and which 
banned, this legislation takes away from physicians the full armamentarium of tech- 
niques that may be necessary in any particular case to provide an abortion in the 
safest possible manner for each patient. It thus denies physicians the necessary dis- 
cretion to provide medical care with the safety and health of their patients as their 
foremost concern. If this bill were to become law and the physician continued to ad- 
here to the medically and ethically appropriate course of treatment, he or she would 
risk criminal prosecution and imprisonment, as well as civil lawsuits. And if the 
physician strictly followed H.R. 760’s prescriptions, the inevitable result would be 
to force some women to undergo less safe procedures than their physician would 
otherwise perform. This is unacceptable. 

For this reason, I fully endorse the conclusion of ACOG that “[t]he potential exists 
that legislation prohibiting specific medical practices, such as intact D&X, may out- 
law techniques that are critical to the lives and health of American women. The 


^See Kenneth E. Niswander & Arthur T. Evans, Manual of Obstetrics 15 (5th ed. 1996). 
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intervention of legislative bodies into medical decision making is inappropriate, ill 
advised, and dangerous.” ^ 

B. THE SCOPE OF THE BAN IS UNCLEAR, BUT EVEN IF IT BANNED ONLY D&X ABORTIONS 
IT WOULD DEPRIVE WOMEN OF A SAFE ABORTION OPTION 

Although the findings to the 2003 Abortion Ban Bill suggest that the sponsors in- 
tend to ban only the abortion procedure known (interchangeably) as intact dilation 
and extraction or dilation and extraction (“intact D&E” or “D&X”) (see Finding 
Number 1), the operative language of the bill, however, is not so limited. Indeed, 
as I read the language of the bill itself (proposed 18 U.S.C. § 1531(b)), it would ban 
not only the D&X procedure, as ACOG defines it, but also dilation and evacuation 
(D&E) and induction abortions. D&E is the most commonly performed second-tri- 
mester abortion procedure. Together, D&E and D&X abortions comprise approxi- 
mately 96% of all second-trimester abortions performed in this country.^ Induction 
abortions account for most of the remaining 4% of second-trimester abortions.^ In- 
duction abortions require hospitalization and are more expensive than D&E or D&X 
abortion. While induction is a safe procedure, for some women, it poses unacceptable 
risks. ^ 

Given that almost all second-trimester abortions in this country are performed 
using the D&E or D&X methods or by induction, a ban on these methods would con- 
stitute a virtual ban on previability second-trimester abortions in this country. 
Therefore, if this bill became law, physicians in this country would be forced either: 
(1) to perform virtually all second-trimester abortions under threat of criminal and 
civil prosecution; (2) to alter their medical practices in ways that threaten maternal 
health and increase the cost and burden of the abortion procedure, or (3) to cease 
providing second-trimester abortions altogether. This would turn back the clock and 
lower the standards of obstetrical and gynecological care in this country to a level 
not seen since before abortion was legalized. 

Even if the 2003 Abortion Ban Bill were limited to banning the D&X procedure, 
it would nonetheless pose significant health risks for some women. I strongly dis- 
agree with the statements in the bill’s Findings that D&X is outside the standard 
of medical care and poses serious risks to a woman’s health. (Findings Numbers 1, 
13.) In fact, based on my clinical experience and observations, and my discussions 
with other physicians, it is my professional opinion that D&X is within the accepted 
standard of care and is not only safe, but for some women may be safer than other 
abortion methods. As the Supreme Court explained in Stenberg v. Carhart, “the 
record shows that significant medical authority supports the proposition that in 
some circumstances, D&X would be the safest procedure.”® Indeed, the Court con- 
cluded that “a statute that altogether forbids D&X creates a significant health 
risk.”'^ 

D&X abortions offer a variety of potential safety advantages over other procedures 
used during the same gestational period. 

First, compared to D&E abortions, D&X involves less risk of uterine perforation 
or cervical laceration because it requires fewer passes into the uterus with sharp 
instruments. 

Second, there is considerable evidence that D&X reduces the risk of retained fetal 
tissue, a serious complication that can cause maternal death or injury. 

Third, D&X may be safer than available alternatives for women with particular 
health conditions. As ACOG has concluded, D&X may be “the best or most appro- 
priate procedure in a particular circumstance to save the life or preserve the health 
of a woman.”® D&X may also be the most appropriate method in the presence of 
certain fetal indications. For example, D&X “may be especially useful in the pres- 


^ACOG’s Statement of Policy, Statement on Intact Dilatation and Extraction (Jan. 1997) 
(“ACOG Statement”), at 2 (emphasis in original omitted); see also ACOG’s Statement on So- 
Called “Partial Birth Abortion” Laws (Feb. 2002). 

3 Joy Herndon et al.. Abortion Surveillance — United States, 1998, in CDC Surveillance Sum- 
maries, 51 MMWR (No. SS-3) 32 (Table 18) (Centers for Disease Control, June 7, 2002). 

^Id. 

5 In an induction, the physician uses one of several substances and methods to induce pre- 
term labor. ACOG, Practice Bulletin No. 10, Induction of Labor at 1 (Nov. 1999). Some medical 
authorities indicate that induction often is unsuccessful prior to approximately 16 weeks from 
the woman’s last menstrual period (“LMP”) because the uterus is less responsive to the inducing 
agents. See Eugene Click, Surgical Abortion at 46-48 (1998). In the case of an incomplete 
or unsuccessful induction, a subsequent surgical abortion procedure is necessary. See A Clini- 
cian’s Guide to Medical and Surgical Abortion at 125 (Maureen Paul et al. eds., 1999). 

6 530 U.S. 914, 932 (2000). 

Ud. at 938. 

6 ACOG Statement at 2. 
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ence of fetal abnormalities, such as hydrocephalus” because it entails reducing the 
size of the fetal skull “to allow a smaller diameter to pass through the cervix, thus 
reducing risk of cervical injury.” ^ In addition, “intactness allows unhampered eval- 
uation of structural abnormalities” in the fetus and can thus aid in diagnosing fetal 
anomalies. Finally, an intact fetus can “aid . . . patients grieving a wanted preg- 
nancy by providing the opportunity for a final act of bonding.” 

Fourth, D&X procedures usually take less time than other abortion methods used 
at a comparable stage of pregnancy, which can have significant health advantages. 

Based on my clinical experience and knowledge of this field, there is no reliable 
medical evidence to support the claim in H.R. 760’s Findings that D&X endangers 
maternal health. (Finding Number 14(A).) The Findings claim that the amount of 
cervical dilatation involved in D&X procedures heightens the risk of cervical incom- 
petence or cervical trauma. Many D&E procedures, however, involve similar 
amounts of dilatation, and of course childbirth involves even more dilatation. The 
concern stated in the Findings about the risks posed by the physician repositioning 
the fetus into a footling breech, is similarly misplaced. Some clinicians recommend 
repositioning the fetus in some D&Es, depending on how the fetus initially presents. 
Moreover, the Findings suggest that the use of sharp instruments to collapse the 
head in a D&X is more dangerous than repeated instrument passes into the uterus 
in a D&E. But the physician can visualize and feel the surgical field during a D&X 
and therefore the instrument can be carefully guided, thus minimizing risk to the 
woman. 

Finally, H.R. 760’s sponsors attempt to rely on the lack of comparative studies or 
peer-reviewed articles relating to the D&X procedure. (Finding Number 14(B).) 
However, the development and medical acceptance of safe surgical procedures is not 
always achieved by orderly and controlled testing. For example, the most common 
abortion procedures used today were all developed years ago by physicians who 
slightly varied their technique to achieve greater safety for their patients, found 
that the variation did improve the safety, and then taught the new technique to 
their colleagues. Similarly, open heart surgery (as an example) was not tested in 
a randomized, controlled way. Rather, physicians figured out how to perform the 
surgery, and did so. As patients lived, physicians kept doing it, and got better at 
it. 

Moreover, given the security concerns that are ever-present for doctors who per- 
form abortions, physicians who use the D&X procedure may be understandably re- 
luctant to publicly acknowledge that they use this procedure, and may be even more 
reluctant to participate in a study and then publish the results. Therefore, the 
dearth of peer-reviewed studies of D&X (described in Finding Number 14(B)), is not 
surprising and does not indicate an3rthing negative about the safety of D&X proce- 
dures. 


C. H.R. 760 WILL HARM WOMEN’S HEALTH 

The bill’s ban on safe abortion procedures that are within the standard of care 
strips physicians of the discretion they need to make critical medical judgments. 
This will result in an unacceptable risk to women’s health. Given the safety advan- 
tages of D&E, D&X and induction procedures over other abortion procedures, ban- 
ning these procedures will necessarily harm women and deprive them of optimal 
care. As a physician and a woman, I consider this result unacceptable. 

It is unconscionable that Congress is attempting to legislatively ban safe and nec- 
essary medical procedures, and thereby to deny patients optimal medical care. The 
practice of medicine must be left to doctors and medical professionals. 

I strongly urge this Subcommittee to stop trying to practice medicine and to reject 
H.R. 760. 


9 David A. Grimes, The Continuing Need for Late Abortions, 280 JAMA 747, 748 (Aug. 26, 
1998). 

10 M 
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March 5, 2003 


The Honorable Barbara Boxer 
United States Senate 
112 Hart 

Washington, D.C. 20510 


Dear Senator Boxer: 

I understand that your will be considering Senate S. 3, the ban on abortion procedures, 
soon and would like to offer some medical Information that may assist you in your 
efforts. Important stakes for women’s health are involved: if Congress enacts such a 
sweeping ban, the result could effectively ban safe and common, pre-viability abortion 
procedures. 

By way of background, I am an adjunct professor in the Department of Obstetrics, 
Gynecology and Reproductive Sciences at the University of California, San Francisco, 
where I co-directthe Center for Reproductive Health Research and Policy. Formerly, I 
directed the Reproductive Health program for the Henry J. Kaiser Family Foundation and 
served as Deputy Assistant Secretary for Population Affairs for the United States 
Department of Health and Human Services. I represented the United States at the 
International Conference on Population and Development (ICPD) in Cairo, Egypt, and 
currently serve on a number of Boards for organizations that promote emergency 
contraception and new contraceptive technologies, and support reducing teen 
pregnancy. My medical and policy areas of expertise are in the family planning and 
reproductive health, prevention of sexually transmitted infections including HIV/AIDS, 
and enhancing international and family planning. 

The proposed ban on abortion procedures criminalizes abortions in which the provider 
“deliberately and intentionally vaginally delivers a living fetus ... for the purpose of 
performing an overt act that the person knows will kill the partially delivered living fetus. . 

. The criminal ban being considered is flawed in a number of respects: 

• it fails to protect women’s health by omitting an exception for women’s health; 

• it menaces medical practice with the threat of criminal prosecution; 

• it encompasses a range of abortion procedures; and 

• it leaves women in need of second trimester abortions with far less safe medical 
options: hysterotomy (similar to a cesarean section) and hysterectomy. 


The proposed ban would potentially encompass several abortion methods, including 
dilation and extraction (d&x, sometimes referred to as “intact d&e), dilation and 
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evacuation (d&e), the most common second-trimester procedure. In addition, such a ban 
could also apply to induction methods. Even if a physician is using induction as the 
primary method for abortion, he or she may not be able to assure that the procedure 
could be effected without running afoul of the proposed ban. A likely outcome if this 
legislation is enacted and enforced is that physicians will fear criminal prosecution for 
any second trimester abortion - and women will have no choice but to carry pregnancies 
to term despite the risks to their health. It would be a sad day for medicine if Congress 
decides that hysterotomy, hysterectomy, or unsafe continuation of pregnancy are 
women’s only available options. Williams Obstetrics, one of the leading medical texts In 
Obstetrics and Gynecology, has this to say about the hysterotomy “option” that the bill 
leaves open: 

Nottage and Liston (1975), based on a review of 700 hysterotomies, 
rightfuiiy conciuded that the operation is outdated as a routine method for 
terminating pregnancy, (original in bold). Cunningham and McDonald, etal, 
Williams Obstetrics, ig" ed., (1993), p. 683. 

Obviously, allowing women to have a hysterectomy means that Congress is authorizing 
women to have an abortion at the price of their future fertility, and with the added risks 
and costs of major surgery. In sum, the options left open are less safe for women who 
need an abortion after the first trimester of pregnancy. 

I’d like to focus my attention on that subset of the women affected by this bill who face 
grievous underlying medical conditions. To be sure, these are not the majority of women 
who will be affected by this legislation, but the grave health conditions that could be 
worsened by this bill illustrate how sweeping the legislation is. 

Take for instance women who face hypertensive disorders such as eclampsia - 
convulsions precipitated by pregnancy-induced or aggravated hypertension (high blood 
pressure). This, along with infection and and hemorrhage, is one of the most common 
causes of maternal death. With eclampsia, the kidneys and liver may be affected, and in 
some cases, if the woman is not provided an abortion, her liver could rupture, she could 
suffer a stroke, brain damage, or coma. Hypertensive disorders are conditions that can 
develop over time or spiral out of control in short order, and doctors must be given the 
latitude to terminate a pregnancy if necessary in the safest possible manner. 

If the safest medical procedures are not available to terminate a pregnancy, severe 
adverse health consequences are possible for some women who have underlying 
medical conditions necessitating a termination of their pregnancies, including: 


death (risk of death higher with less safe abortion methods) 

infertility 

paralysis 
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• coma 

• stroke 

• hemorrhage 

• brain damage 

• infection 

• liver damage 

• kidney damage 


Legislation forcing doctors to forego medically indicated abortions or to use less safe but 
polltically-palatable procedures Is simply unacceptable for women’s health. 

Thank you very much, Senator, for your efforts to educate your colleagues about the 
implications of the proposed ban on abortion procedures. 

Sincerely, 


Felicia H. Stewart, M.D. 


Prepared Statement of Anne R. Davis 

I am a physician licensed to practice medicine in New York and am board-cer- 
tified in obstetrics and gynecology. I received my medical degree at Columbia Uni- 
versity College of Physicians and Surgeons and completed my residency in Obstet- 
rics and Gynecology at the University of Washington in Seattle. Since 1997, I have 
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been an Assistant Professor in Clinical Obstetrics and Gynecology at Columbia Uni- 
versity. In addition to my teaching responsibilities, I provide direct patient care. 

I am a Fellow of the American College of Obstetricians and Gynecologists, and 
also am a member of, among other organizations, the American Medical Women’s 
Association, Physicians for Reproductive Choice and Health, and the Association of 
Reproductive Health Professionals. As detailed on my Curriculum Vitae, a copy of 
which is attached, I have published and lectured in the area of obstetrics and gyne- 
cology. 

I submit this testimony in opposition to H.R. 760, the so-called “Partial-Birth 
Abortion Ban Act of 2003.” Based on my training and professional experience in the 
field of women’s health care, it is my medical judgment that H.R. 760 would pose 
a serious threat to women’s health. 

H.R. 760 will severely limit physicians’ ability to provide the best medical care 
to their patients. Because the bill is confusing and contradictory, it will be difficult 
for physicians to interpret. However, the operative language of the bill appears to 
ban safe and common abortion procedures used well before fetal viability, including 
the most common methods of abortion used in the second-trimester, which starts at 
approximately thirteen weeks of pregnancy. H.R. 760 is all the more harmful be- 
cause it contains no exception for those instances when a procedure is necessary to 
preserve a woman’s health, and includes only a dangerously inadequate exception 
for those instances when a procedure is necessary to save a woman’s life. 

H.R. 760, therefore, leaves physicians with the untenable choice of either per- 
forming procedures under threat of criminal prosecution or ceasing to provide the 
medical care that we deem most appropriate for a particular patient. Either choice 
poses grave risks to patient care. 

I. BACKGROUND ON ABORTIONS IN THE UNITED STATES 

In the United States, almost 90% of abortions take place during the first trimester 
of pregnancy. 1 Less than 2% of abortions in the United States take place at or after 
twenty-one weeks measured from the date of the woman’s last menstrual period 
(LMP).2 

There are a variety of complicated circumstances that prompt women to terminate 
pregnancies. Many women end unplanned pregnancies for a wide range of reasons 
including their age, their family situation, and their personal circumstances. Some 
women who seek abortions are pregnant as a result of rape or incest. 

Still other women are forced to terminate wanted pregnancies. These include 
women who learn that their fetuses have severe, potentially fatal, anomalies. Some 
anomalies are sure to be fatal within days, if not minutes, of birth. Trisomy 13 and 
trisomy 18, for example, cause severe malformations and usually lead to death with- 
in twenty-four hours of birth. Anencephaly — a condition characterized by markedly 
defective development of the brain and skull — results in death before birth or soon 
after. Other conditions might permit survival but cause severe, life-long impairment. 
For example, Tay-Sachs disease usually results in death at three or four years of 
age. Women carrying fetuses with such conditions often choose to terminate their 
pregnancies due to the very poor prognosis. 

Some women require abortions because their pregnancies compromise their 
health. In some instances, the patient has a preexisting medical condition that is 
exacerbated by her pregnancy. For example, women with certain kinds of heart dis- 
ease are at increased risk during pregnancy, with the risk of maternal and fetal 
death as high as fifty percent. Women who develop peripartum cardiomyopathy, a 
condition in which the heart muscle does not pump blood sufficiently, are at serious 
risk of cardiac failure. Women with conditions such as renal (kidney) and liver dis- 
ease may experience exacerbation of those diseases as a result of the pregnancy. 

Some women who have cancer learn that they are pregnant. In these cases, al- 
though the pregnancy does not threaten the patient’s life, she may require treat- 
ment with chemotheraphy or radiation, which is inconsistent with carrying a preg- 
nancy to term. 

Even for women without preexisting medical problems, dangerous conditions may 
develop during pregnancy. One such condiction is pre-eclampsia, a pregnancy-in- 
duced hypertension that can result in cerebral hemorrhage, as well as liver dysfunc- 
tion or failure, kidney failure, temporary or permanent visual disturbances or vision 


1 Laurie D. Elam-Evans et al.. Abortion Surveillance — United States, 1999, in CDC Surveil- 
lance Summaries, 51 MMWR (No. SS-9) 4, 5, 12, 18 (Table 1, 6) (Centers for Disease Control, 
Nov. 29, 2002). 
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loss, and coma. In these situations, abortion may be indicated to preserve the pa- 
tient’s health or life. 

Although only 10% of abortions in this country take place in the second trimester 
of pregnancy, these post-first-trimester abortions may take place because of the cir- 
cumstances I have just described. This is because it is often not possible to diagnose 
fetal abnormalities before the second trimester because the tests used to detect 
these conditions are not accurate until later in pregnancy. And, the maternal health 
conditions that necessitate abortion often worsen in the second trimester, requiring 
women to seek abortions at this stage. 

Physicians generally use two different techniques to perform abortions after the 
first trimester: dilation and evacuation (D&E) and induction. In a D&E, the physi- 
cian dilates the cervix and evacuates the uterus using a combination of forceps (a 
grasping instrument), suction curettage, and sharp curettage (the use of an instru- 
ment with a sharp edge to ensure that the uterus is entirely empty). In a variation 
of D&E called intact D&E (or dilation and extraction (D&X)), the physician maxi- 
mizes the chances of an intact or relatively intact delivery in order to minimize risk 
to the woman. In an induction procedure, one of several medications is used to in- 
duce premature labor. 

D&E is the most commonly performed second-trimester abortion procedure. D&E, 
including its intact variation, comprises approximately 96% of all second-trimester 
abortions performed in this country.^ Induction abortions account for most of the re- 
maining 4% of second-trimester abortions.'^ Induction requires hospitalization and is 
a more lengthy process than D&E. For most women, inductions are safe procedures. 
Inductions may involve complications and physiological stress associated with labor 
and delivery at term, including contractions that last from four to thirty hours or 
more. That alone often makes induction contraindicated for women with certain 
medical conditions, including cardiac disease or a prior hysterotomy or prior “clas- 
sical” (high) cesarean section. Induction abortion can also be contraindicated when 
the fetus has certain anomalies. 

II. H.R. 760 BANS AN ARRAY OF SAFE AND COMMON ABORTION PROCEDURES. 

The language of H.R. 760 is confusing and contradictory. It is therefore unclear 
precisely what it prohibits. It refers to “partial-birth abortion,” a term that is not 
used by doctors. I am aware, however, that many courts have concluded that this 
term can refer to a variety of abortion methods. Moreover, there is no correlation 
between the definition of banned abortions in the bill’s operative language and the 
description of procedures included in the bill’s Findings. For example, the bill’s 
Findings refer to “an abortion in which a physician delivers an unborn child’s body 
until only the head remains inside the womb, punctures the back of the child’s skull 
with a sharp instrument, and sucks the child’s brains out before completing deliv- 
ery.” H.R. 760, Sec. 2(1). The Findings also refer to “cervical dilation” and “con- 
verting the child to a footling breech position.” H.R. 760, Sec. 2(14)(A). Yet the lan- 
guage in the actual ban does not mention any of those steps. In addition, the Find- 
ings refer to procedures performed at or after twenty weeks LMP, see H.R. 760, sec. 
2(14)(I), but the ban contains no such limit. The language in the ban is thus unre- 
lated to, and much broader than, the description contained in the bill’s Findings. 

I understand that proponents of this bill have contended that it is intended to ban 
only the abortion procedure known as intact D&E or D&X. H.R. 760 reaches those 
procedures. But its terms would reach D&Es and inductions, as well. H.R. 760 
therefore would ban every safe and common option for second-trimester pregnancy 
termination. 

H.R. 760 defines the banned procedures as any one in which: The physician “de- 
liberately and intentionally vaginally delivers a living fetus until, in the case of a 
head-first presentation, the entire fetal head is outside the body of the mother, or, 
in the case of breech presentation, any part of the fetal trunk past the navel is out- 
side the body of the mother for the purpose of performing an overt act that the per- 
son knows will kill the partially delivered living fetus; and performs the overt act, 
other than completion of delivery, that kills the partially delivered living fetus.” 
H.R. 760, Sec. 3(a). These words describe what happens in many D&E procedures. 

H.R. 760 would ban D&Es as they proceed in any number of ways. Each D&E 
is different, and the physician adapts his or her surgical technique based on the in- 
dividual patient and on how the particular case progresses. The physician cannot 
predict which steps will be safest during a D&E until the surgery has begun. But 


3 Joy Herndon et al.. Abortion Surveillance — United States, 1998, in CDC Surveillance Sum- 
maries, 51 MMWR (No. SS-3) 32 (Table 18) (Centers for Disease Control, June 7, 2002). 
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in every D&E, each time the physician inserts instruments into the uterus, the phy- 
sician then deliberately and intentionally delivers as much of the fetus as possible, 
which can mean that “the entire fetal head is outside the body of the mother” or 
that “any part of the fetal trunk past the navel is outside the body of the mother”; 
the physician does so for the purpose of evacuating the uterus as safely as possible 
for the woman; and the physician knows that evacuating the uterus as safely as pos- 
sible may entail “an overt act, other than the completion of delivery” that will cause 
fetal demise. Any D&E can entail these steps. Thus, any doctor performing a D&E 
is at risk of falling under the ban. 

Any doctor performing an induction abortion would also be at risk under H.R. 
760. After preterm labor is induced, a variety of complications may develop that will 
necessitate taking the very steps used commonly in D&Es. Because any induction 
can progress in this way, a physician starting any induction will know that the 
safest way to proceed could turn out to involve using techniques that H.R. 760 pro- 
hibits. 

H.R. 760 thus subjects any physician to the risk of prosecution for using any safe 
and common second-trimester abortion method. This poses an intolerable threat to 
women’s health. The only procedures a physician can safely perform without risk 
of prosecution are hysterotomy or hysterectomy. Both of these procedures pose such 
serious health risks that they have been all but abandoned as methods of pregnancy 
termination.^ Thus, H.R. 760 seriously jeopardizes women’s health. 

III. EVEN IF IT BANNED ONLY D&X PROCEDURES, H.R. 760 
WOULD THREATEN WOMEN’S HEALTH. 

Even if it were true, as some proponents of H.R. 760 claim, that the bill covers 
only a single variation of abortion known as intact D&E or D&X, it would still en- 
danger women’s health. A threat to women’s health always results when a safe med- 
ical procedure is removed from the physician’s array of options, as there are some 
women for whom the banned procedure will be the safest. 

In my medical judgment and in the judgment of many experienced physicians, 
there is no question that intact D&E is a safe abortion procedure that may well be 
the safest procedure for some women in certain circumstances. The American Col- 
lege of Obstetricians and Gynecologists (“ACOG”), of which I am a member, has ar- 
ticulated its safety advantages. According to ACOG, intact D&Es provide the fol- 
lowing potential advantages: First and most important, intact D&E has the poten- 
tial to greatly reduce the risk of uterine perforation or cervical laceration by reduc- 
ing the number of times the physician must insert instruments through the cervix 
and into the uterus. Second, intact D&E also reduces the risk of perforation and 
laceration from sharp fetal parts. Third, intact D&E minimizes the risk of retained 
fetal tissue in the uterus. Finally, intact D&E reduces blood loss, trauma, and oper- 
ating time (and thus anesthesia exposure) for many patients. Based on my experi- 
ence, I wholly agree with these conclusions. 

I have read the discussion of the alleged safety risks of elements of certain intact 
D&Es in the Findings section of H.R. 760. Based on my experience, these claims 
are unfounded. There are no data supporting the assertion that the gradual and 
gentle dilation involved in an intact D&E causes cervical incompetence, and, based 
on my experience, I do not believe that it does. There is likewise no support for the 
assertion that converting the pre- viable fetus to a breech presentation is dangerous. 
Moreover, such conversion may occur in D&Es generally and does not always occur 
in an intact D&E. Similarly, the risk of laceration and of damage from blind inser- 
tion of instruments is decreased — not increased — ^by removing the fetus intact. Be- 
cause of these safety advantages, ACOG has stated that intact D&E “may be the 
best or most appropriate procedure in a particular circumstance to save the life or 
preserve the health of a woman.” ACOG, Statement of Policy, Abortion Policy at 3 
(Sept. 2000). 


® Hysterotomy and hysterectomy are generally justified as abortion methods only when the 
woman has some medical condition that independently requires such surgery. Hysterotomy is 
a preterm cesarean section, in which an incision made in the uterine wall through which the 
physician removes the fetus. Hysterotomy in the second trimester is significantly more dan- 
gerous than a cesarean section at term because it involves cutting through the uterine wall 
when it is much thicker. During any future pregnancy — even before labor — a prior hysterotomy 
can cause uterine rupture and catastrophic bleeding. Hysterectomy is the removal of the uterus, 
which results in complete loss of fertility. Hysterectomy and hysterotomy thus entail signifi- 
cantly higher rates of morbidity and mortality than are associated with either D&E or induction. 
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IV. H.R. 760 LACKS NECESSARY EXCEPTIONS TO PROTECT WOMEN’S HEALTH AND LIVES. 

In addition to the problems outlined above, H.R. 760 poses grave risks to women 
by failing to include any exception for cases in which a banned procedure may be 
needed to preserve a woman’s health. Women with the kind of medical complica- 
tions I have described above will suffer serious harm if H.R. 760 prevents their phy- 
sician from choosing the safest and most appropriate abortion procedure for their 
particular health circumstances. It is simply not true, as the Findings in the bill 
contend, that the procedures banned by this bill will never be necessary to preserve 
a woman’s health. 

The life exception in H.R. 760 is also dangerously inadequate. It applies only 
when the abortion procedures otherwise banned by the bill are “necessary to save 
the life of the mother whose life is endangered by a physical disorder, a physical 
illness, or physical injury, including a life-endangering physical condition caused by 
or arising from the pregnancy itself.” Rather than provide an exception to be used 
whenever a woman’s life is at stake, this exception applies only when a banned pro- 
cedure is “necessary” to save a woman’s life. But in almost every case, other proce- 
dures that are not banned, such as hysterotomy or hysterectomy, would likely save 
the woman’s life, even though they pose far greater risks and can have irreversible 
medical consequences for the woman. H.R. 760 thus forces women from safer to 
riskier procedures. 

V. H.R. 760 UNDERMINES PHYSICIANS’ ABILITY TO USE THEIR BEST 
MEDICAL JUDGMENT IN CARING FOR PATIENTS. 

A crucial component of effective health care is a physician’s ability to rely on his 
or her best medical judgment in determining the appropriate treatment for a par- 
ticular patient. H.R. 760 undermines patient care by preventing physicians from re- 
lying on their best medical judgment in providing abortions. The risk of a particular 
abortion procedure varies in every case depending on a variety of factors including, 
the individual woman’s health, the skill of the physician, the medical facilities avail- 
able, and how the selected procedure progresses in a particular case. Given these 
many variables, it is essential that a physician be able to choose from the full array 
of safe techniques in providing abortions — or in providing any other medical treat- 
ment. 

I urge this Subcommittee to leave decisions about the best surgical techniques for 
women in the hands of doctors and patients. I urge you to reject H.R. 760. 
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Amkrican 
Association of 
Univhrsity 

WOMF.N 


Oppose the So-Called Partial-Birth Abortion Ban Act of 2003 

March 24, 2003 

Dear Representative Nadler: 

On behalf of the over 100,000 bipartisan members of the American Association of University 
Women ( AAUW), we urge you to oppose the so-called Partial-Birth Abortion Ban Act of 2003 
(HR 760) during the Constitution subcommittee of the Judiciary Committee markup of the bill. 

HR 760 would endanger women’s health and would violate the constitutional underpinnings of Roe 
Wade. A woman’s right to safe, accessible, and comprehensive reproductive health care remains 
an integral part of the effort to gain equity for women. 

The U.S. Supreme Court decision in Roe v. Wade struck a careful balance between the right of a 
woman to choose abortion in the early stages of pregnancy and the states’ interest in protecting 
potential life after viability. The Court held that prior to fetal viability, the decision to have an 
abortion must reside with the woman in consultation with her doctor and within the context of her 
own religious and moral beliefs. After fetal viability. Roe allows states to ban abortion as long as 
the woman’s life and health are protected. The Court explicitly affirmed this principle in Planned 
Parenthood r'. Casey (1992). 

In June 2000, the Supreme Court handed down Stenberg Carhari, striking down a Nebraska law 
banning so-called partial-birth abortion. The Nebraska law was nearly identical to the federal bans 
passed by the 105*'’ and 106“’ Congress, and by the House of Representatives in the 107*“ Congress. 
The Court gave the following reasons for striking the Nebraska ban: first, the legislation was 
unconstitutionally vague because it did not rely on a medical definition of what is prohibited; 
second, the Nebraska law did not provide an exception to protect women’s health; and, finally, it 
violated the Roe decision by banning procedures regardless of the viability of the fetus. HR 760 
violates both the Roe and Stenberg decisions. 

The so-called Partial-Birth Abortion Ban Act also unduly interferes with doctor-patient 
relationships by giving Congress the ability to punish physicians and put patients at risk. 

Moreover, while proponents of this legislation claim it would ban just one abortion procedure, the 
bill’s language is so vague and broad that it could prohibit virtually all surgical abortion procedures 
throughout pregnancy. 

HR 760 is part of an ongoing anti-choice strategy to undermine a woman’s right to choose. This 
extreme, deceptive, and unconstitutional legislation would endanger women’s health and violate 
the core principles of Roe t'. Wade. HR 760 bans a variety of safe and common abortion 
procedm-es both before and after viability, therefore imposing an undue burden on women seeking 
access to abortion services. 

Once again, we urge you to oppose HR 760, the so-called Partial-Birth Abortion Ban Act of 2003. 
Instead of making abortion more difficult and dangerous for women, we urge you to promote 
policies that prevent unintended pregnancy and reduce the need for abortion. If you have any 
questions, please contact Lisa Maatz, Director of Public Policy Government Relations, at 202/785- 
7793, or Jamie Fasteau, Senior Lobbyist/Government Relations Manager, at 202/785-7730. 


Jacqueline Woods 
Executive Director 


Sincerely, 



Nancy Rustad 
President 


nil SIXTEENTH ST. NW, WASHINGTON, DC 20036 202/785-7700 FAX 202/872-1425 
email: info0aauw.arg htlp://www,aatiw.c(rg 
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The American College of Obstetricians and 
Gynecologists 
On The Subject Of 
“Partial-Birth Abortion” Bans 


The American College of Obstetricians and Gynecologists (ACOG), an organization of 44,000 physicians 
dedicated to women’s health care, continues to oppose Federal legislation known as "partial birth abortion 
bans. 

ACOG has concluded there are circumstances under which this type of procedure would be the most 
appropriate and safest procedure to save the life or health of a woman. Only the doctor, in consultation with 
the patient, based upon the woman's particular circumstances, can make this decision. 

This bill violates a fundamental principle at the veiy heart of the doctor-patient relationship: that the doctor, 
in consultation with the patient, based on that patient’s individual circumstances, must choose the most 
appropriate method of care for the patient. This bill removes decision-making about medical 
appropriateness from the physician and the patient. ACOG’s members, whatever their beliefs about 
abortion, share an interest in opposing laws that interfere with a physician’s ability to exercise his or her best 
medical judgment in providing care for each patient. 

ACOG opposes legislation such as HR 4965 as an inappropriate, ill-advised and dangerous intervention into 
medical decision making. HR 4965 is vague and broad, with the potential to restrict other techniques m 
obstetrics and gynecology. It fails to use recognized medical terminology and fails to define explicitiy the 
prohibited medical techniques it criminalizes. ACOG notes particularly that imposing criminal penalties for 
use of a procedure that includes elements of recognized gynecologic and obstetric techniques could outlaw 
use of those techniques in both abortion and non-abortion circumstances. Some of these techniques can be 
critical to the lives and health of American women. 

ACOG's opposition to this particular legislation must be viewed in the larger context of its overall position 
on abortion and family planning. ACOG advocates the need to reduce the number of abortions in the United 
States. As recently as the 2000 reaffirmed Policy Statement on Abortion, ACOG said: 

“The need for abortions, other than those indicated by serious fetal anomalies or conditions 
which threaten maternal welfare, represents failures in the social environment and the 
educational system. [...] The most effective way to reduce the number of abortions is to 
prevent unwanted and unintended pregnancies.” 

ACOG believes preventing unwanted and unintended pregnancies - not legislative intervention into private, 
protected medical decisions - is the best means for reaching a shared national goal of reducing abortion. 

July 8, 2002 


THE AMERICAN COLLEGE OF OBSTETRICIANS AND GYNECOLOGISTS • WOMEN’S HEALTH CARE PHYSICIANS 
IHL ANiLKiCA STREET SW WASHINGTON DC 20024-2188 

MAILING ADDRESS: PO BOX 96920 WASHINGTON DC 20090-6920 
Phone: 202/638-5577 
Internet: http://www,acog.org 
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ACOG Statement of Policy 

As issued by the ACOG Executive Board 


ABORTION POLICY 


The following statement is the American 
College of Obstetricians and Gynecologists’ 
(ACOG) general policy related to abortion, 
with specific reference to the procedure 
referred to as “intact dilatation and 
extraction” (intact D & X). 

1. The abortion debate in this country is 
marked by serious moral pluralism. 
Different positions in the debate 
represent different but important values. 
The diversity of beliefs should be 
respected. 

2. ACOG recognizes that the issue of 
support of or opposition to abortion is a 
matter of profound moral conviction to 
its members. ACOG, therefore, 
respects the need and responsibility of 
its members to determine their individual 
positions based on personal values or 
beliefs. 

3. Termination of pregnancy before 
viability is a medical matter between the 
patient and physician, subject to the 
physician’s clinical Judgment, the 
patient’s informed consent and the 
availability of appropriate facilities. 

4. The need for abortions, other than those 
indicated by serious fetal anomalies or 
conditions which threaten maternal 
welfare, represents failures in the social 
environment and the educational 
system. 


The most effective way to reduce the 
number of abortions is to prevent 
unwanted and unintended pregnancies. 
This can be accomplished by open and 
honest education, beginning in the 
home, religious institutions and the 
primary schools. This education should 
stress the biology of reproduction and 
the responsibilities involved by boys, 
girls, men and women in creating life 
and the desirability of delaying 
pregnancies until circumstances are 
appropriate and pregnancies are 
planned. 

In addition, everyone should be made 
aware of the dangers of sexually 
transmitted diseases and the means of 
protecting each other from their 
transmission. To accomplish these 
aims, support of the community and the 
school system is essential. 

The medical curriculum should be 
expanded to include a focus on the 
components of reproductive biology 
which pertain to conception control. 
Physicians should be encouraged to 
apply these principles in their own 
practices and to support them at the 
community level. 

Society also has a responsibility to 
support research leading to improved 
methods of contraception for men and 
women. 


The American College of Obstetricians and Gynecologists 

409 12th Street, SW, PO Box 96920 • Washington, DC 20090-6920 Telephone 202 638 5577 
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abortion policy 

Page 2 


5. Informed consent is an expression of 
respect for the patient as a person; it 
particularly respects a patient’s moral 
right to bodily integrity, to self- 
determination regarding sexuality and 
reproductive capacities, and to the 
support of the patient’s freedom within 
caring relationships. 

A pregnant woman should be fully 
informed in a balanced manner about all 
options, including raising the child 
herself, placing the child for adoption, 
and abortion. The information conveyed 
should be appropriate to the duration of 
the pregnancy. The professional should 
make every effort to avoid introducing 
personal bias. 

6. ACOG supports access to care for all 
individuals, irrespective of financial 
status, and supports the availability of all 
reproductive options. ACOG opposes 
unnecessary regulations that limit or 
delay access to care. 

7. If abortion is to be performed, it should 
be performed safely and as early as 
possible. 

8. ACOG opposes the harassment of 
abortion providers and patients. 

9. ACOG strongly supports those activities 
which prevent unintended pregnancy. 

The College continues to affirm the legal 
right of a woman to obtain an abortion prior 
to fetal viability. ACOG is opposed to 
abortion of the healthy fetus that has 
attained viability in a healthy woman. 
Viability is the capacity of the fetus to 
survive outside the mother’s uterus. 
Whether or not this capacity exists is a 
medical determination, may vary with each 


pregnancy and is a matter for the judgment 
of the responsible attending physician. 

Intact Dilatation and Extraction 

The debate regarding legislation to prohibit 
a method of abortion, such as the legislation 
banning “partial birth abortion,” and “brain 
sucking abortions,” has prompted questions 
regarding these procedures. It is difficult to 
respond to these questions because the 
descriptions are vague and do not delineate 
a specific procedure recognized in the 
medical literature. Moreover, the definitions 
could be interpreted to include elements of 
many recognized abortion and operative 
obstetric techniques. 

ACOG believes the intent of such legislative 
proposals is to prohibit a procedure referred 
to as “intact dilatation and extraction” (Intact 
D & X). This procedure has been described 
as containing all of the following four 
elements: 

1. deliberate dilatation of the cervix, 
usually over a sequence of days; 

2. instrumental conversion of the fetus 
to a footling breech; 

3. breech extraction of the body 
excepting the head; and 

4. partial evacuation of the intracranial 
contents of a living fetus to effect 
vaginal delivery of a dead but 
otherwise intact fetus. 

Because these elements are part of 
established obstetric techniques, it must be 
emphasized that unless all four elements 
are present in sequence, the procedure is 
not an intact D & X. Abortion intends to 
terminate a pregnancy while preserving the 
life and health of the mother. When abortion 
is performed after 16 weeks, intact D & X is 
one method of terminating a pregnancy. 
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ABORTION POLICY 

Page 3 

The physician, in consultation with the 
patient, must choose the most appropriate 
method based upon the patient’s individual 
circumstances. 

According to the Centers for Disease 
Control and Prevention (CDC), only 5.3% of 
abortions performed in the United States in 
1993, the most recent data available, were 
performed after the 16th week of 
pregnancy. A preliminary figure published 
by the CDC for 1994 is 5.6%. The CDC 
does not collect data on the specific method 
of abortion, so it is unknown how many of 
these were performed using intact D & X. 
Other data show that second trimester 
transvaginal instrumental abortion is a safe 
procedure. 

Terminating a pregnancy is performed in 
some circumstances to save the life or 
preserve the health of the mother. 


Intact D & X is one of the methods available 
in some of these situations. A select panel 
convened by ACOG could identify no 
circumstances under which this procedure, 
as defined above, would be the only option 
to save the life or preserve the health of the 
woman. An intact D & X, however, may be 
the best or most appropriate procedure in a 
particular circumstance to save the life or 
preserve the health of a woman, and only 
the doctor, in consultation with the patient, 
based upon the woman’s particular 
circumstances can make this decision. The 
potential exists that legislation prohibiting 
specific medical practices, such as intact D 
& X, may outlaw techniques that are critical 
to the lives and health of American women. 
The intervention of legislative bodies 
into medical decision making is 
inappropriate, ill advised, and 
dangerous. 


Approval bv the Executive Board 
General policy; January 1993 
Reaffirmed and revised July 1997 
Intact D & X statement: January 1997 
Combined: and reaffirmed September 2000 
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American v ^ 
Medical 
Womens 
Association, Inc. 


Lynn C. Epstein, MD, President 
Linda D. Hallman, Executive Director 
March 25, 2003 

The Honorable Jerrold Nadler 
House of Representatives 
Washington, DC 20515 

Dear Congressman Nadler: 

The American Medical Women’s Association (AMWA) strongly opposes HR 760, the “Partial-Birth Abortion Ban 
Act of 2003.” While the Association has high respect for each member and their right to hold whatever moral, 
religious and philosophical beliefs his or her conscience dictates, as an organization of 10,000 women physicians 
and medical students dedicated to promoting women’s health and advancing women in medicine, we believe HR 
760 is unconscionable. 

AMWA has long been an advocate for women’s access to reproductive health care. As such, we recognize this 
legislation as an attempt to ban a procedure that in some circumstances is the safest and most appropriate 
alternative available to save the life and health of the woman. Furthermore, this bill violates the privilege of a 
patient in consultation with her physician to make the most appropriate decision regarding her specific health 
circumstances. 

AMWA opposes legislation such as HR 760 as inappropriate intervention in the decision-making relationship 
between physician and patient. The definition of the bill is too imprecise and it includes non-medical terminology 
for a procedure that may ultimately undermine the legality of other techniques in obstetrics and gynecology used in 
both abortion and non-abortion situations. At times, the use of these techniques is essential to the lives and liealtli 
of women. The potential of this ban to criminalize certain obstetrics and gynecology techniques ultimately 
interferes with the quality of health and lives of women. Furthermore, the current ban fails to meet the provisions 
set forth by the Supreme Court in Stenberg v. Carhart, a ruling that overturned a Nebraska statute banning abortion 
because it contained no life and health exception for the mother. 

AMWA’s position on this bill corresponds to the position statement of the organization on abortion and 
reproductive health services to women and their families. AMWA believes that the prevention of unintended 
pregnancies througli access to contraception and education is the best option available for reducing the abortion rate 
in the United States. Legislative bans for procedures that use recognized obstetrics and gynecological techniques 
fails to protect the health and safety of women and their children, nor will it improve the lives of women atid ttieir 
families. If you have any questions please contact Meghati Kissell, at 703-838-0500. 


Sincerely, 

fl. 

Lynn Epstein, MD 


801 NORTH FAIRFAX STREET • SUITE 400 • ALEXANDRIA. VIRGINIA 22314-1767 
T6LEFHONE (703) 838-0500 • FAX (703) 549-3864 ■ EMAIL; inro@-dmwa-cloc.org • iiUp;//www.amwa-rinc.( 
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March 25, 2003 


The Honorable Jerrold Nadler 
United States House of Representatives 
Washington, DC 20515 

lOear Congressman Nadler: 

We are writing to urge you to stand in defense of women’s reproductive healtli and vote 
against H.R. 760, legislation regarding so-called “partial birth” abortion. 


We are practicing family physicians; obstetrician-gynecologists; academics in obstetrics, 
gjmecolog)" and women’s health; and a variety of other specialties in medicine. We believe it 
is imperative tliat those who perform terminations and manage tire pre- and post-operative 
care of women receiving abortions are given a voice in a debate that has largely ignored the 
two groups whose lives would be most affected by this legislatit)n: phy^sicians and patients. 

It IS misguided and unprincipled for lawmakers to legislate decision-making in medicine. We 
all want safe and effective medical procedures for women; on that there is no dispute. 
However, die business of medicine is not always palatable to tliose who do not practice it on 
a regular basis. T'he description ot a number ot prt>cedures - trom liposuction to cardiac 
surgery - may seem distasteful to some, and even repugnant to otliers. When physicians 
analyse and refine surgical techniques, it is always for the best interest of the patient. Tlie 
risk of death associated with childbirth is about 1 1 times as high as that associated with 
abortion. Abortion is proven to be one of tlie safest procedures in medicine, significantly 
safer than childbirth, and in fact saves women’s lives. 

While we can argue as to why this legislation is dangerous, deceptive and unconstitutional - 
and it is - the fact of the matter is that the text of the bill is so vague and misleading that 
tliere is a great need to correct the misconceptions around abortion safety and technique. It 
IS wrong to assume that a specific procedure is never needed; what is required is the safest 
option for the patient, :-md that varies from case to case. 

The Facts 

1) So-called “partial birth” abortion does not east . 

There is no mention of the term “partial birth” abortion in any medical literature. Physicians 
are nev^cr taught a technique called “partial birth” abortion and therefore are unable to 
medically define tlie procedure. 

Wdiat is described in the legislation, however, could ban all abortions. “Wliat this hill 
describes, albeit in non-medical terms, can be interpreted as any abortion,” stated one of our 
physician members. “Medicine is an art as much as it is a science; although there is a 
standard of care, each procedure-and indeed each woman-is different The wording here 
could apply to any abortion patient.” The bill’s language is too vague to be useful; in fact, it 
is so vague as to he h^irmful. It is intentionally unclear and deceptive. 
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2) Physiciaiis need to have aU medical options available in order to provide the best 
mecUcal care possible . 

Tying the hands of physicians endangers the healdi of patients. It is unethical and dangerous 
for legislators to dictate tlie details of specific surgical procedures. Until a surgeon examines 
the patient, she does not necessarily know which technique or procedure would be in the 
patienf s best interest Banning procedures puts women’s healfli at risk. 

3) Politicians should not legislate medical dec ision-making. 

To do so would violate the sanctity and legality of tlae physician-patient relationship. The 
right to have an abortion is constitutionally-protected. To falsify scientific evidence in an 
attempt to deny women that right is unconscionable and dangerous. 

The Ameriam Co/kge of Ohstetrmam and Gynecologists, representing 4S, 000 ohgyns, agrees: 

^'T/je intermition of kgis/atm imiies into medica/ decision miking is inappropriate, id adpised, and 
dangerous, 

Tire American Aledicai Women’s Association, representing 10,000 fema/e pirysicians, is opposed to 
an abortion ban because it depresents a serious impingement on tbe rigbts qfpbysicians to determine 
appropriate medicaJ management for indiriduai patients, " 


The Science 

We know that there is no such technique as “partial birth” abortion, and we believe this 
legislation is a thinly-veiled attempt to outlaw ^ abortions. Those supporting this legislation 
seem to want to confuse botli legislators and the public about which abortion procedures are 
actually used. Since the greatest confusion seems to center around techniques that are used 
after the first trimester, we will address fliose: dilation and evacuation (D&E), dilation and 
extraction (D&X), instillation, hysterectomy and hysterotomy (commonly known as a c- 
section). 

Dilation and evacuation (D&U) is the standard approach for second-trimester abortions. 

The D&E is similar to first-trim ester wicuum aspiration except that the centix must be 
further dilated because surgical instruments are used. Morbidity and mortality studies 
indicate D&E is preferable to labor induction methods (instillation), hysterotomy and 
hysterectomy because of issues regarding complications and safety .= 

From the years 1972-76, labor induction procedures carried a maternal mortidity rate of 16.5 
[note: ad numbers listed are out of 100, OOOp the corresponding rate for D&E was 1 0.4. From 
1977-82, labor induction fell to 6.8, but D&E dropped to 3.3. From 1983-87, induction 
methods had a 3.5 mortality rate, while D&E fell to 2.9. Although the difference between 
tlie methods shrank by the mid-1980s, tlie use of D&E had already quickly outpaced 
induction. 

Morbidity trends indicate that dilation and evacuation is much safer than labor induction 
procedures and for women with certain medical conditions, labor induction can pose serious 
risks. Rates of major complications from labor induction, including bleeding, infections, 
and unnecessary surgery, were at least twice as high as those trom D&E. There are instances 
of women who, after havting failed inductions, acquired infections necessitating emergency 
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D&Es as a last resort. Hysterotomy and hysterectomy, moreover, carry a mortality rate 
seven times that of induction techniques and ten times that of D&E. 

There is a psychological component which makes D&E preferable to labor induction; 
undergoing difficult, expensive and painful labor for up to two days can be extremely 
emotionally and psychologically difficult much more so flian a surgical procedure diat can 
be done in less than an hour under general or local anesthesia, hurthennore, labor induction 
does not ;il\vays work: Between TS and 30 percent or more ot cases require surgery to 
complete the procedure. There is no question tlrat D&E is the safest metlaod of second- 
trimester abortion. 

There is also a technique known as dilation and extraction (D&X). There is a limited 
medical literature on D&X because it is :-in uncommonly used wiriant of D&E. However, it 
is sometimes a physiciarf s preferred metlaod of termination for a number of reasons: It 
offers a. woman the chance to see the intact outcome of a. desired pregnancy, to speed up the 
grieving process; it prtwides a greater chance of acquiring valuable informatitm regarding 
hereditary illness or fetal anomaly ; and D&E provides a decreased risk of injury to tlae 
woman, as the procedure is quicker than induction and involves less use of sharp 
instruments in die uterus, provickng a decreased chance of uterine perforations or tears and 
cervical lacerations. The American College of Obstetricians and Gynecologists addressed 
this in their statement in opposition to so-called ‘'partial hirth’’ abortion when they said that 
D&X “may be the best or most appropriate procedure in a particular circumstance to save 
the life or presence the health of a woman, and only the doctor, in consultation with the 
patient, based on the woman’s particular circumstances, can make this decision.” 

It IS important to note that these procedures are used at varying gestational ages. Both D&E 
and D&X are options for surgical abortion prior to viability. D&E and D&X are used solely 
based on tlie size of tlae fetus, the healdi of tlae woman, and the physician’s judgment, aiad 
the decision regarding which prticedure to use is dtnae on a case-hy-case basis. 

The Legislation 

Because this legislation is so vague, it would outlaw D&E and D&X (and arguably 
techniques used in the first- trimester). Indeed, tlae Congressional findings - which go into 
detail, albeit in ntin-medical terms - do not remotely ctirrelate with the language t)t the bill. 
This legislation is reckless. The outcome of its passage w'ould undoubtedly be countless 
deaths and irreversible damage to thousands of women and families. We can safely assert 
that without D&E and D&X, that is, an enactment of H.R. 760, we will be returning to the 
days when an unwanted pregnancy led w'omen to death tlarough illegal and unsafe 
procedures, self-intlicted abortions, uncontrollable infections and suicide. 

The cadre of physicians who provide abortions should be honored, not vilified. They are 
heroes to millions of women, offering the opportunity of choice and freedom. We urge you 
to consider scientific data ratlier tlian partisan rhetonc when voting on such far-reaching 
public health legislation. We strongly oppose legislation intended to ban so-called “partial 
birth” abortion . 
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Sincerely, 

Nassim Assefi, MD 

Attending, Women's Clinic and Adult Medicine 
Harbonnew Medical Center 
Seattle, WA 

Jonathan D. Berman, M.D. 

Columbia River Mental Health Services 
Vancouver, WA 

Elizabeth Bianchi, MD 

Spokane, WA 

Paul D. Blumenthal, MD, MPH 

Associate Professor 

Department of Gynecology and Obstetrics 
Johns Hopkins University 
Director, Contraceptive Research and Programs 
Johns Hopkins Bay view Medical Center 
Baltimtire, MD 

Fiedrik F Broekhuizen, MD 

Professor Obstetrics imd Gynecologv" 

Medical College of Wisconsin 
Madison, W1 

Herbert Brown, MD 

ClinicH Associate Prt)fessor 
C^bstetrics and Gynecology 

University of lexas Health Science Center at San Antonio 
San Antonio, TX 

Wendy Chavkin, MD, MPH 

Professor of Clinical Public Health and Ob-Gyn 
Columbia UnAersity, School of Public Health 

Philip A. Corfinan, MD 

Consultant in Reproductive Health 
Bethesda MD 

Anne R. Davis, MD, MPH 

Assistant Clinical Professor of Obstetrics and Gynecology 
Columbia College of Physicians and Surgeons 
Columbia University 
New York, NY 
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Quentin B. Deming, MD 

Jacob A. & Jeanne ii. Barkey Professor of Medicine, Bmeritns 
Albert Einstein College of Meeiicine 
New York, NY 


Paul M. Fine, MD 

Medical Director 

Planned Parentliot>d of Houston and Southeast 'I'exas 
Houston, Texas 

Marilynn C. Frederiksen, MD 

iVssociate Professor of Obstetrics and Gynecology 
Northwestern University Medical School 
Chicago, IL 

Susan George, MD 

Eainily Physician 
Portland, iVLE 

Richard W. Grady, MD 

Assistant Prt)fessor 

Children’s Hospital and Regional Medical Center 
Seattle, WA 

Laura J. Hart, MD 

Maska Urological Associates 
Seatfle, WA 

Paula J. Adams Hillard, MD 

Professor, OB-Gyii and Pediatrics 
University of Cincinnati College of Medicine 
Cincinnati, OH 

Sarah Hufbauer, MD 

Country Doctor Community Clinic 
Seattle, WA 

Robert L. Johnson, MD, FAAP 

Pediatrician and Adolescent Medicine Specialist 
Orange, NJ 

Harry S. Jonas, MD 

Past President, The American College of Obstetricians & Gynecologists 
Tree’s Summit, MO 

Deborah E. Klein, MD 

Swedish Physicians Division 
Seattle, WA 



208 


Julie Komarow, MD 

Covington Priman^ Care 
Covington, WA 


Kim Leatham, MD 

Clinical Instructor, University of Washington Dept of Family Medicine 
Medical Director, 

Virginia Mason Winslow 
Bainbridge Island, WA 

David A. Levine, MD 

iVssociate Professor of Clinical Pediatrics 
Morehouse School of Medicine 
Atlanta, GA 

Sara Buchdahl Levine, MD, MPH 

Resident, Social Pediatrics 
Children's Hospital at Montefiore 
Bronx, NY 

Scott T. McIntyre, MD 

Seattle Family Medicine 
Aurora Medical Sennces 

Planned Pi,ircnthood of Western Washington Medical Advisory Committee 
Seattle, WA 

Catherine P. McKegney, MD, MS 

Hennepin Count Medical Director 
Department t)f Family Practice 
A'linneapolis, MN 

Deborah Oyer, MD 

Medical Director, Aurora Medical Services 

ClinicM As s IS tvmt P ro fe s s or in 1 *';miily M edi cm e, U nivers ity o t Was hingtc ) n 
Seattle, WA 

Warren H. Pearse, MD 

Gb/Gyn 
Mitchellville, MD 

Natalie E. Roche, MD 

Assistant Professor of Obstetrics and Gynecolog)* 

New Jersey Medical College 
Newark, NJ 
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Roger A. Rosenblatt MD, MPH 

Professor and Vice Chair, Department of family Medicine 

Rural Underserved Opportunity Program Director - School of Medicine University of 
Washington School of Medicine Seattle, WA 

Courtney Schreiber, MD 

Chief Resident, Obstetrics and Gynecology 
University of Pennsylvania Health System 
Philadelplaia, PA 

Jody Steinauer, MD 

Clinical Fellow 

Dept. Obstetrics, Gynecology & Reproductive Sciences 
University of California, San Francisco 


Steven B. Tamarin, MD 

St. Luke’s/Roosevelt Medical Center 
Assistant Attending 
Department of Pediatrics 
New York, NY 


Katherine Van Kessel, MD 

Attending Physician 

HM)or\dew Medical Center 

Department of OB/Gyn 

University of Washington Medical Center 

Seatfle, WA 

Gerson Weiss, MD 

Professor and Chair 

Department of Obstetrics, Gynecology and Women's Health 
New Jersey Medical College 
Newark, NJ 

Beverly WinikofT, MD, MPH 

President 

Gynuity Health Projects 
New York, NY 


Aid the bo^.,ird of PhjLmmm for Reproductk'e Cboke anP I leaP/f 



March 24 , 2003 


Dear Representative: 

On behalf of the National Women’s Law Center, we are writing to urge you to 
oppose H.R. 760, the so-called Tartial-Birth Abortion Ban Act of 2003” introduced by 
Representative Chabot. H.R. 760 suffers from the exact same fundamental flaws as 
Nebraska’s abortion ban, which the U.S. Supreme Court in Stenberg v. Carhart (2000) 
found was inconsistent with the right to choose guaranteed by Roe v. Wade and therefore 
unconstitutional. 

H.R. 760, like Nebraska’s abortion ban, would make it a criminal offense to 
perform what the bill terms a “partial-birth abortion” at any point in the pregnancy and 
without any exception to protect a woman where her health would be endangered bv 
earning the pregnancy to term . In all of the 21 states where medical providers have 
challenged similar bans, courts have completely or partially blocked their enforcement as 
unconstitutional. 

Like the Nebraska ban, H.R. 760 is so vague in its definition of which 
procedure is banned that it would impose an unconstitutional undue burden on the 
right of American women to have a safe abortion. The U.S. Supreme Court in 
Stenberg found that, although the ban was allegedly designed to apply to one specific 
abortion procedure, Nebraska’s definition of the procedure applied to numerous safe 
abortion procedures, including the most common second-trimester abortion method, 
D&E. Similarly, H.R. 760’s definition of “partial-birth abortion” is vague and fails to 
exclude the D&E procedure from its prohibitions. 

The term “partial-birth abortion” does not exist in any medical literature. The 
term, and the definition provided in the legislation, has no basis in medicine whatsoever. 
As a result, there are no accepted medical or legal guidelines to help doctors determine 
whether any procedures they perform may fall within the prohibition of this bill. This 
means, inevitably, that if this legislation is enacted, some doctors will not risk performing 
safe and legal abortions for fear that they could be considered “partial-birth abortions” 
and expose the physician to criminal liability. 

Like Nebraska’s ban, H.R. 760’s ban contains no mention of viability and 
hence applies even before fetal viability, putting it in clear conflict with Roe v. 
Wade . In Stenberg . the Court reaffiimed the essential holding of Roe v. Wade that 
before fetal viability a woman has the right to choose to terminate her pregnancy without 
undue interference by the state. As an absolute ban on at least one, and possibly other, 
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abortion procedures before fetal viability, H.R. 760, like the Nebraska ban, fails to meet 
clearly established constitutional standards. 


Like the Nebraska ban, H.R. 760 fails to make any exception for risks to the 
woman’s health. In Stenberg . the Court reaffirmed that even after viability, the 
government may restrict a woman’s right to choose only if the law contains exceptions 
for pregnancies that, if carried to term, would endanger the woman’s life or health. H.R. 
760, like the Nebraska ban, contains absolutely no exception for cases where the 
woman's health is at risk and thus is also unconstitutional on this ground. 

By including the same constitutional flaws as the Nebraska abortion ban, H.R. 
760 rejects the U.S. Supreme Court’s holding in Stenberg . We urge you not to ignore 
this landmark decision and put the lives and health of pregnant women at risk. Please 
oppose H.R. 760. It will result in bad medicine and bad law. 

Sincerely, 


flAO 

Marcia D. Greenberger 
Co-President 
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Documents Submitted by Representative John Conyers 


American Mescal Association 



For Response Onfy October 21, 1999 


“U.S- Senator Rick Santonan (R-PA) has reintiodnccd a bUl that would ban icoact 
dilatation and extraction. The Amencan Medical Association (AMA) has previously 
stated our opposition to tiiis paoccdnore. We have not changed, our position 
regarding the use of this procedure. 

‘‘The AMA has asked Sen. Santorum to remove the ohninal sazMctions tiom his bill, hot 
such a change has not been made. For this reason we do not siqipoit the bill.” 
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Report of Ad Hoc Committee on 
Structure, Governance, and Operations 
of the AMA (1-98) 
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Memo to: Delegates, Alternate Delegates 

Executive Directors 

State Medical Associations 
National Medical Specialty Societies 


From: 


Ad Hoc Committee on Structure, Governance and Operations 


Audrey M. Nelson, MD, Chair 
Billy Ben Baumann, MD 

S. William Clark, III, MD 

T. Reginald Harris, MD 
David R, HoHey, MD 


Don Q. Mitchell, MD 
Nancy H. Nielsen, MD, PhD 
Francis X. Van Houten, MD 
Robert Wah, MD 
Cecil B. WUson, MD 


Date: November 9, 1998 


At the 1 997 interim Meeting, the Speaker of the House of Delegates appointed 
the Ad Hoc Committee on Structure, Governance and Operations. The 
Committee has completed its work and submits the attached report for 
consideration by the House of Delegates at the 1 998 Interlnri Meeting. 

Because your committee believes it is important to provide you with the data 
that formed the basis for our findings and conclusions, two appendices are 
enclosed: 

• Volume I contains the complete, final report of our consultants, Booz-Allen & 
Hamilton. 


• Volume II contains the appendices to Booz-Allen's final report. 

The committee particularly calls to your attention the two case studies (Partial 
Birth Abortion Ban Act of 1997 and the E & M Services Documentation 
Guidelines} located in appendix D and appendix E of Volume II. These studies 
examine the decision-making processes of our Association and present important 
findings that served as the basis of many of our conclusions. 

Please note that, due to the interest in this report, the Speaker has arranged for 
it to be presented to Reference Committee F at a time when no other business is 
scheduled. This report will be the first item considered by Reference Committee 
F at 1 :00 PM on Sunday, December 6. 
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REPORT OF THE AD HOC COMMITTEE ON STRUCTURE, GOVERNANCE, AND 
OPERATIONS 


(1-98) 


Subject: Final Report 

{Resolutions 604, 1-97 and 4, 9, & 610, A-9S) 

Presented by; Audrey M. Nelson, MD, Chair 

Referred to: Reference Committee F 

(James G. Hoehn, MD, Chair) 


1 INTRODUCTION 

2 

3 At the 1997 Interim Meeting, the House of Delegates adopted as amended 

4 Resolution 605, introduced by the New Jersey Delegation, which states: 

5 

6 "Resolved that the Speaker of the House of Delegates appoint an ad hoc 

7 committee on structure, governance, and operations to study the function 

8 and operation of the House of Delegates and Board of Trustees, to 

9 recommend structural and procedural changes to policies, procedures, and/or 

10 Constitution and Bylaws that assure propriety, efficiency, and accountability 

11 in the development of Association programs and the conduct of all activities; 

12 and be it further 

13 

14 The Georgia Delegation introduced the following amendment, which was also 

15 adopted as part of the action on this issue: 

_ 

17 ' ’"Resolved, that this committee utilize the s e fvices’oT a rnh depend e nt 

1 8 , management firm to perform a management audit to evaluate the internal 

19 . decision-making process as it relates to staff-board relationships and policy 

20 implementation of the AMA." 

21 

22 The House of Delegates referred Resolution 604 {1-97} to the ad hoc committee. 

23 This resolution, also introduced by the New Jersey Delegation, states: 

24 

25 "Resolved, that votes of the American Medical Board of Trustees on policy 

26 matters be recorded by name and distributed with the minutes of each 

27 Trustees meeting." 

28 

29 At the 1998 Annual Meeting,, the House referred the following observations and 

30 suggestions from the report of the Ad Hoc Committee to Study the Sunbeam Matter 

31 to be addressed by this committee in the course of its work: 

32 

33 * The Board, through its Chair, should be actively involved in the process of 

34 developing its agendas and prioritizing its activities and the use of its time, all 

35 within the framework of the AMA's vision. 
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• The role of the Board Chair is critical to the smooth functioning of the 
organization. The role of the Chair should be clearly defined. Board chairs should 
receive formal training for this role, especially related to communication and 
coordination with the Executive Vice President, so that appropriate Board 
fiduciary responsibility is exercised while at the same time avoiding wasteful 
micro-management of staff activities. 

• Directives to staff should be communicated by the Board Chair through the 
Executive Vice President, individual trustees should coordinate their 
communication with AMA staff through the Board Chair in order to decrease the 
possibility of misinterpretation, provide for clear avenues of accountability, and 
eliminate situations that may undermine the role of the Executive Vice President. 

• The Board should empower its Executive Committee to function much more 
actively on behalf of the Board and should make better use of committees to 
accomplish the routine and preliminary work of the Board so that general Board 
sessions can focus on critical decision making. 

• The Board should reconsider the role of Board members in performing 
representative and ambassadorial work. Much of this work should be done by 
others whose responsibilities are less critical to the assurance of the fiduciary 
soundness and integrity of the organization. 

• The roles of the AMA President and the Chair of the Board of Trustees should be 
more distinctly differentiated. A "two-track system" should be explored in which 
individuals aspiring to AMA officer positions would select one or the other but 
not both. 

At the 1998 Annual Meeting, the House also referred Resolutions 4, 9 and 610. 

■■■T^50tuttorr4“(A“-9^}r'spc)nfS-ored“biy-the--Mew-sJo-Fscy-&&U-ga4ianr-sia±esu 

"Resolved, That Section 5.404 of the Bylaws be amended by addition of the 
following language: 

'No general officer of the corporation as specified in Article Vli of the 
Constitution shall be eligible to serve, as Executive Vice President within five 
years of leaving their most recent general office.'" 

Resolution 9 (A-98), introduced by Joseph M. Heyman, MD, Delegate, 

Massachusetts, states; 

"Resolved, That the American Medical Association Bylaws be amended so as 
to state that recommendations from the Board of Trustees regarding reports 
of the Councils may be considered by the Councils, and may be either 
accepted or rejected by the Councils before submission to the House of 
Delegates; and be it further 

Resolved, That the American Medical Association Bylaws be amended so as 
to .state that all final Council reports shall be submitted to the House of 
Delegates without modification or delay by the Board of Trustees. 
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Resolution 61 0 (A-98}, sponsored by the Illinois Delegation, states: 

"Resolved, That our American Medical Association open all Board, Council, 
committee, advisory committee, and subcommittee nneetings to American 
Medical Association members, and to representatives of the various 
organizations of the members." 

The Speaker appointed the following delegates to serve on the Ad Hoc Committee 
on Structure, Governance, and Operations: 

Audrey M. Nelson, MD, Chair Don O. Mitchell, MD 

Billy Ben Baumann, MD Nancy H. Nielsen, MD, PhD 

S. William Clark, III, MD Francis X. Van Houten, MD 

T. Reginald Harris, MD Robert M. Wah, MD 

David R. Holley, MD Cecil B. Wilson, MD 

The committee set about its work immediately. Even though the creation of the ad 
hoc committee was triggered by the Sunbeam crisis, the committee did not directly 
address this issue. The Sunbeam crisis is just one of several events that points to 
serious flaws in AMA's decision-making processes. And, even though there is the 
sense that many AMA members are unhappy with the AMA and that there is much 
that is not right in the way the Federation is organized, the committee has not tried 
to address sweeping broad-based problems with the organization of the Federation. 

It is not the intent of the committee to fix blame on individuals or elements of the 
Association. The Board of Trustees, the House of Delegates, the Councils, arid the 
Exec utive Staff a re m en and wo men o f go od will who want to do what is right for 
the Association. The AMA has many "star performers," which callslor a strong 
structure of control to reach concerted action. The committee acknowledges, 
however, that there is a disturbing element of distrust among the House, Councils, 
Board and staff. Each of these governance groups has an important role. If the 
AMA is to survive, the governance components must work together and make 
decisions for the overall good of the organization. Breakdowns in this complex 
decision-making process result In serious and visible failures, with national ■ 
implications, that detract from the national standing and effectiveness of the 
organization. When one element of the governance process is out of sync with the 
others, the system of checks and balances does not work, and, as we have seen, 
the results can be disastrous for our organization. 

Since January 1998, the committee has met seven times and held four lengthy 
conference calls. Much of the committee's work has involved gathering and 
analyzing scores of documents. Particular attention has been given to an analysis of 
the survey of the members of the House of Delegates at the 1998 Annual Meeting. 
Six hundred twenty-three out of a possible 968 surveys were received (64 percent), 
which is sufficient to ensure 97 percent confidence in the findings. The confidential 
interviews with the Board of Trustees, Council Chairs, past AMA officers, and 
members of all levels of AMA staff gave the committee insights into the internal 
operations of the organization. Everyone has been cooperative and helpful. The 
connmittee received everything it requested. Nothing appeared to be concealed. 
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Everyone spoke frankly and honestly, and the committee believes that the AMA is 
blessed with many intelligent and talented individuals sincerely concerned about the 
future of the organization and the American medical profession. 

As directed by action of the House of Delegates, the committee's work has been 
aided immeasurably by an independent management consulting firm. As reported at 
the 1998 Annual Meeting, the committee hired Booz-Allen & Hamilton, Inc., 

McLean Virginia. The firm's consultants, led by Partner Joyce Doria, operated under 
the direct supervision of the committee, They met and exceeded the committee s 
expectations in their professionalism, organizational knowledge, and adherence to a 
rigorous and demanding work plan and timetable. 

Booz-Alien'consultants conducted extensive research that serves to support the 
committee's recommendations. The committee decided to share this valuable and 
illuminating information with members of the House of Delegates. The following 
background materials are contained in Volume li, which is enclosed with this report. 

• "Document Inventory for the American Medical Association." This is a list of the 
scores of documents read and analyzed by the consultants during the course of 
this study. 

• "Interview and Follow-up Questionnaire." This document outlines the findings 
resulting from the 53 Booz-Allen Interviews with the current and former Board 
members. Council Chairs, and key staff to explore governance and decision- 
making issues at the AMA. 

• "House of Delegates Survey." This document presents the results of the survey 
of delegates and alternate delegates conducted at the 1 998 Annual Meeting. 

^ V ' ^CasrStljaY:“DecrsTbfvM^ihg Process-es tin the A^TTrerrcarr M-edieel-Assoeiati^n^& ■ 
Support of 'The Partial-Birth Abortion Ban Act of 1997.' 

• "Case Study; Decision-Making Processes on the Development of the 1997 
Evaluation and Management (E&M} Services Documentation Guidelines" 

• "Comparative Analysis" This document provides a comparative analysis of a 
range of other associations to identify patterns of and options for association 
governance, 

• "Process Flow Diagrams" This document summarizes various AMA processes, 
including Board of Trustees Meeting Agenda Setting, Board of Trustees Meeting 
Activities, Board Report Development, Council Report Development, AMA 
Planning, and AMA Policymaking Process. 

In addition, the committee is providing the fuli text of Booz-Alien's finai report 
{enclosed Volume 1) ^o that the delegates will have the full benefit of the 
information and advice received by this committee. The delegates will notice that in 
some instances the committee's recommendations are different from our 
consultant's recommendations. Sometimes the committee chose not to make a 
recommendation at all, either because it disagreed with the recommendations or the 
committee believed that the timing is not yet right. Even when we did not agree 
with our consultants, we found their observations intriguing and worthy of further 
discussion; Particular attention should be given to the two case studies on the 
Partial Birth Abortion Ban Act of 1997 and the E & M Services Documentation 
Guidelines, because these reports served to shape many of the committee's 
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recommendations. The Booz-Allen report also details the objectives and scope of 
analysis and the methodology employed by the consultants in the conduct of this 
management audit. In the interest of brevity, this report will not repeat that 
information; but the committee urges that delegates take time to review it. 

This report first presents findings and conclusions for "overarching issues" or those 
that cut across several governance groups and are crucial for the proper functioning 
of each governance group examined. The report will then present findings and 
conclusions for the Board of Trustees, the House of Delegates, the AMA Presidents 
(President, President-Elect, and Immediate Past President), the Councils, and the 
Corporate Staff and Executive Vice President. These findings and conclusions serve 
as the basis for the recommendations at the end of this report. 

FINDINGS AND CONCLUSIONS 

Overarching Issues 

1 . Roles and Responsibilities 

2. Strategic Planning 

3. Risk Management 

4. Stakeholder Involvement 

5. Communications 

Introduction: The AMA is governed by a loose confederation of entities sometimes 
distracted by their own interests rather than focused on those of the organization as 
a whole. 

A. The governing entities - th e Board of Trustees, tl^_House of Delegates, 

and the Councils - operate independently rather than as an integrited 
system, with loosely defined and overlapping roles and responsibilities. 

B. The AMA culture, as described in the interviews, is one of power and 
control, where political considerations often take precedence over the 
profession's needs. Individual ambitions sometimes override organizational 
priorities. 

C. These problems are exacerbated by~ 

• An information overload (as seen in the four-day agendas for Board 
meetings), which indicates competing priorities 

• Inadequate communication among the House of Delegates, the Board 
of Trustees, AMA members, senior staff, and outside stakeholders. 

• An insular perspective that fails to sufficiently recognize the influence 
of the external environment on the AMA's success. 

• An unfocused internal environment which reduces the effectiveness 
of AMA governance and decision making, and that engenders a set of 
overarching issues that negatively affect the AMA overall. 
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1. Roles and Responsibilities 

Insufficient definition and separation of roles have clouded the AMA s decision- 
making effectiveness. 

Fundamentaiiy, key governing and leadership roles of the various bodies, as defined 
by the AMA Bylaws, tack sufficient detail; further, where descriptions do exist, they 
create significant overlap among positions, diffusing responsibility and 
accountability. For example, although the House of Delegates is the policy-making 
body, some interpretation and policy setting are the responsibility of the Board of 
Trustees in "urgent situations." 

Current operating policies and procedures exacerbate the problem. For example, 
because the President and the Chair of the Board have unclear and sometimes 
overlapping responsibilities, political influence and individual personalities have 
become significant factors in decision-making. The Report of the Ad Hoc Committee 
to Study the Sunbeam Matter (A-98) noted that - "This organizational confusion 
over the different roles of the President and the Chair may have contributed to the 
Sunbeam matter." 

The case study on the partial birth abortion ban reveals a Board very much engaged 
in traditional staff matters of managing and lobbying rather than developing the 
strategy to achieve iegisiatlve goals consistent with existing House policy, 
monitoring events, and approving any mid-course corrections. 

The E&M Guidelines case study demonstrates how various panels, advisory groups, 
-Eas k-fe r-cas-deveioping Jjte-gui d el inesLXi|x&r.ated. without sulficient_ ci^ity ^f_ro I e s 
and responsibility for a highly visible and highly sensitive endeavor. Absent such 
guidance from the governing bodies, they defaulted to the reporting and decision- 
making arrangements used for the development of the related but far less 
controversial CPT codes. 

2. Strategic Planning 

The AMA's governing bodies need to operate with stronger strategic focus. 

The Board, with support of the Council on Long Range Planning and Development, 
developed this year's Statement of Strategic Directions {1998). As the centerpiece 
of AMA's Strategic Plan, it lays out four objectives, The AMA should become - 

• The world's leading information provider on health and niedicai practice 

• The acknowledged leader in medical standards setting 

• The most authoritative and influential advocate for physicians and patients 

• A growth-oriented, fiscally sound organization, benefiting members and 
employees. 

Within each objective, the plan provides several key strategies - 16 in all - intended 
to demonstrate how these objectives would be accomplished. These objectives and 
strategies contain several weaknesses; 
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• They lack sufficient detail to develop feasible action plans that can assist in 
achieving one or more of the four objectives. 

• No time frame exists indicating whether the objectives and their key strategies 
should be accomplished in one or more years. 

• No measures are described to evaluate the programs that emerge from these key 
strategies. 

The current strategic plan does not define AMA activities and does not have a 
limited number of accomplishments to be achieved at year-end. The plan is not 
integrated with what the AMA does on a daily basis and there is no consistency of 
activities among the various AMA governance entities. For the AMA to survive as a 
viable organization, the strategic plan should not be just a list of goals and 
activities, but should be a driving force in everything that the AMA does throughout 
the year. 

The AMA leadership has allowed too much of the organization's focus to drift into 
short-term, time-sensitive issues, neglecting longer-term needs. 

The Sunbeam matter has served as the catalytic event through which the AMA's 
leadership has begun to question its focus and role in relation to the mission of 
"acting in the best interest of the physician, the patient, and the AMA." The AMA 
developed a new planning process, first presented at the 1998 Annual Meeting. The 
environmental analysis is now a focused element of the planning process and is 
intended to incorporate externa! factors into the development of annual strategies. 
Member and stakeholder opinion and issues are not explicitly, but should become, 
key elements in this development process. 

Oe$pite“ThFse“^erffpf^ foTrhpdvl IFie'^aTihih^ process FtTs” a'p^aT^t that" the " " 
AMA does not have a focused strategic plan to implement on an annual basis. 
Rather, the AMA operates in an ad hoc fashion, reacting to problems and issues i 
they surface. An integrated strategic plan, identifying the priorities upon which tl. 
Association should focus for the coming year, is crucial to the success of the 
organization. That plan will serve as a disciplinary, process for the governance 
groups. The Board, the Councils, and the staff should execute against the plan, anc 
provide an annual report to the House of Delegates identifying how well the 
organization met its objectives. 

3. Risk Management 

AMA does not have in place an effective risk management plan, early warning 
systems, or adequate crisis response plans. 

In the absence of a risk management process, the AMA has been forced to react to 
several unanticipated and potentially avoidable negative events and outcomes in the 
recent past, most recently the Sunbeam matter, physician reaction to the E&M 
Guidelines, and negative response to the AMA position on the Partial Birth Abortion 
Ban Act of 1997. These events have damaged the reputation and effectiveness of 
the AMA. The committee believes this is due to a structural problem that 
transcends the most recent events. 
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T Multiple data sources, both Booz-A!len analyses and AMIA documentation, confirm 

2 that the AMA lacks a capability to identify situations of risk and respond to them 

3 effectively. Lack of clarity between policy and operational decisions, as well as an 
A apparently unclear chain of command, contributes to these risks to financial 

5 strength, the membership base, and/or public image. 

6 

7 Staff responses in interviews indicated that they confront "gray area" decisions that 

8 do not fall neatly into either the staff's purview of operational matters or into the 

9 realm of higher visibility and higher risk policy matters, which are the responsibility 

10 of the House and/or the Board. Furthermore, staff reported that there are no 

1 1 guidelines or mechanisms to help them make a judgment regarding the proper 

1 2 decision-maker and then convey the matter to the responsible individual or entity. 

13 

14 The. case study on E&M Service Documentation Guidelines highlighted this 

1 5 confusion. The findings revealed that a profound change occurred in the regulatory 

16 environment when the Health Care Financing Administration (HCFA) initiated fraud 

17 and abuse procedures that would use E&,M Guidelines to detect physician abuse. 

18 Assigning the CPT codes was an AMA staff responsibility, and consequently, the 

19 AMA leadership assumed that developing the E&M Guidelines should be largely a 

20 staff responsibility. The Board did not recognize the new implications for policy 

21 affecting AMA members and did not step in to exercise its oversight responsibility 

22 until a'full-biown crisis had developed. 

23 

24 Conversely, the case study on the Partial Birth Abortion Ban Act of 1997 (i.e. H.R. 

25 11 22) revealed no clear trigger for the Board decision that establishing an AMA 

26 position on the legislation was an "urgent situation" and required action before the 

-27- “-Heuse-o^Delegate&-meet-ifig-the foUowlng-month^Tbe-Board xioatendedjthat . 

28 because the U.S. Senate was slated to vote on the bill, the matter was "urgent," 

29 compeliing the Board to establish the AMA position without waiting for the House 

30 of Delegates meeting. Many argued that existing policies, plus the precedent of 

31 remaining neutral, should have prevailed. It was inappropriate for Board members to 

32 act as lobbyists and negotiate directly with members of Congress; these activities 

33 placed the .AMA at significant risk. 

34 

35 The Sunbeam matter illustrated the financial and ethical risks resulting from lack of 

36 internal controls of the negotiation and contracting process and lack of adequate 

37 supervision of senior level managers. Although investigations revealed that the 

38 AMA did have policies and procedures that could have obviated the crisis, the 

39 Report of the Ad Hoc Committee to Study the Sunbeam Matter {A-981 noted that . 

40 staff "failed to understand, acknowledge, or follow" these controls, and that "...[no] 

41 crisis management plan appears to have been in effect prior to its immediate. need." 

42 

43 The range of potential risks to the AMA's well being, reputation, and achievement 

44 of its objectives have not been defined. The AMA has neither placed sufficient 

45 emphasis on the importance of following existing policies and procedures, nor has it 

46 defined and communicated the sanctions for not knowing or not observing them. 

47 Finally, the AMA does.aot have an established genera! risk management plan or 

48 adequate crisis response plan. 



Final Report of the Ad Hoc Committee on Structure, 
Governance, and Operations Page 9 - 1-98 


1 A review of best practices indicates that responsibility for risk management should 

2 rest with the board of directors, with oversight typically assigned to an audit 

3 committee. In order to protect the Association, a new unit-risk management — 

4 must be established and staffed. This unit should seek input from all stakeholders 

5 and should report to the Executive Vice President, who should report to the Audit 

6 Committee of the Board of Trustees on risk management matters. The Board 

7 should ensure that risk assessment becomes standard operating procedure during 

8 the review of every issue and that all organizational components fBoard, Councils, 

9 staff) are involved in this process, 

10 

1 1 4. Stakeholder Involvement 

12 

1 3 The AMA does not engage its stakeholders in an effective, regular, and timely 

14 manner, resulting in a number of negative effects on decision-making. 

15 

16 The AMA does not have a unified view of its "stdkeholders." in the interviews 

17 conducted by Booz-Ailen, respondents referred to stakeholders variously as the 

18 House of Delegates, specialty societies, members, physicians, students, patients, 

19 staff, and/or the larger medical community (more typicaliy defined as constituents). 

20 

21 According to Philip Kotler's Marketing for Non-Profit Organizations , stakeholders are 

22 "publics [which are] distinct group[s] of people and/or organizations that have an 

23 actual or potential interest and/or impact on the organization." 

24 ■ 

25 For the AMA there are two basic types of stakeholders: 

26 

27 1_. _inter^al^takeholders_or_c^instituents are jCf^s^yyithm th^c^rg^kajtion^ 

28 For the AMA, they include members, the House, the Board, Council 

29 members, national specialty societies, state and county medical societie 

30 medical executives, staff, and volunteers. 

31 2. External stakeholders are interested parties outside of an association and 

32 its membership: for the AMA, external stakeholders include, among 

33 others, patients and patient organizations, non-member physicians, other 

34 national health-related organizations, industry suppliers, medical schools, 

35 hospitals, clinics, networks, pharmaceutical companies, insurance 

36 companies, national health care regulatory and accreditation 

37 organizations, and the government. 

38 

39 Seeking AMA stakeholder input should be an integral part of everything the 

40 governance groups do. For the AMA and the Federation to survive, it is very 

41 important that the Board, Councils, and staff make a concerted effort to weave 

42 stakeholder involvement into the day-to-day work of the Association. 

43 

44 These stakeholders are not always supporters, but they care about what the AMA 

45 does. The organization cannot survive without developing. ongoing relationships 

46 with its stakeholders, and yet the committee has seen instances of disregard for 

47 stakeholder input, including our own grassroots AMA members. 
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The committee found that the AMA has no planned strategy for seeking stakeholder 
input on a routine basis by using conventional marketing tools such as member 
satisfaction surveys, issue polling, or coalition building. Neither does the AMA 
sufficiently disseminate information and decisions for the benefit of its stakeholders 
and other interested parties. Finally, it would serve the AMA well to increase the 
frequency with which we seek to engage stakeholder organizations to gain support 
for AMA positions or to build coalitions to assist the AMA in the achievement of its 
goals as outlined in the strategic plan. 

Interview and survey analyses confirmed that inadequate stakeholder input is an 


• Sixty-one percent of the interview questionnaire respondents believed that input 
is not sought from stakeholders before decisions are made. About half of those 
respondents qualified this response, adding, "stakeholders are not directly 
contacted for their input." 

• The majority of the respondents to the House of Delegates survey believed that 
the AMA does not adequately share the decisions the AMA has made with 
interested parties. 

• The case^study on the development of the E&M Code Guidelines is illustrative of 
the AMA's lack of awareness of or responsiveness to stakeholder concerns; 
both ryiember physicians and chief executive officers of national medical 
societies raised objections to the Guidelines following their initial circulation. 

The committee believes that lack of stakeholder involvement in the AMA decision- 
making process is a major failing of the leadership, which has diminished the 
_ of ^oux DAtitmaLassociation^aad 4;he-development .of-an-effec-tive 

Federation. The committee believes that this problem, should be remedied quickly. 

5. Communications 

Inadequate and fragmented communication weakens AMA's decision-making and 


Interview responses from the Board, Council Chairs, and staff identify four types of 
communication flow problems: 

1 . internally between the Board and the staff 

2. Internally among the staff 

3. Externally between AMA and its constituents 

4. Externally between the AMA and its stakeholders 

The AMA internal decision-making processes operate in an information-rich 
environment largely.attributed to a diligent staff, skilled atgathehng and processing 
information. However, not all appropriate information sources may be considered in 
framing an issue, examining options, and ultimately reaching a decision. 

The case study on E&M Guidelines illustrates issues with internal staff 
communication. The Booz-Allen report found no coordinating mechanisms for the 
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1 non-senior staff working on various aspeots of the guidelines to discuss issues of 

2 mutual importance, or triggers to identify policy issues and develop strategies for 

3 addressing these issues. Staff operates in an insular fashion with little cross- 

4 communication between units. This same study also highlights inadequate 

5 communication between the Board and the staff. Although the Board and senior 

6 staff were periodicaliy briefed, neither group remained sufficiently involved or 

7 informed to make connections between the E&M Services Guidelines and growing 

8 physician concerns about the fraud and abuse function the Guidelines now served 

9 Jor the federal government. 

10 

1 1 The committee finds that AMA's communication with externa! parties is fragmented 

12 and then usually only one way-from the AMA. The AMA leadership frequently fails 

13 to listen to its stakeholders and does not foster productive two-way communica- 

14 tion. Multiple parties, including the President, Board members, and various staff 

15 have conveyed inconsistent messages. The E&M Services Guidelines case study 

16 also illustrates poor communication efforts with AMA membership, which led to 
17. unfounded negative impressions of AMA actions. Furthermore, research confirmed 

18 that the AMA does not communicate effectively with stakeholders during critical 

19 decision-making cycles. This was illustrated graphically in the Partial Birth Abortion 

20 Ban case study. This case study found that the Board of Trustees had not 

21 adequately or consistently consulted with or brought into the decision-making 

22 process other physician groups, such as ACOG and AMWA, that had a stake in the 

23 outcome of negotiations with members of the U.S. Congress. 

24 . 

25 The House of Delegates recognizes the need for better and more consistent external 

26 communication. Open-ended responses on the June 1998 House of Delegates 

27 _ _ surv e y indicat ed that delegates wan ted lniPiqyerri^;^s_in ;COjT^rr^unication,_especially_ 

28 with grassroots membership, other physicians, and the general public. At the 199S 

29 Annual meeting, the House adopted Resolution 615, "Increasing Member Input." 

30 This resolution asks the AMA to "...continue to study ways to expand physician 

31 participation in the AMA and to get input from members who currently do not 

32 ■ participate." The resolution recommends the use of surveys in AMA publications 

33 and on the AMA website. 

34 

35 Board of Trustees 

36 

37 Rol&s and Responsibilities. The AMA Constitution and Bylaws define the official 

38 roles and responsibilities and basic organization of the Board of Trustees. The . 

39 Bylaws include 12 clauses that, with varying degrees of specificity, define the roles, 

40 responsibilities, and organization of the Board. They define governance roles, 

41 fiduciary responsibilities, and organizational mandates. To supplement the Bylaws, 

42 the House has enacted various policies and directives affecting the Board's roles, 

43 responsibilities, and structure. The AMA Policy Compendium includes policies that 

44 elaborate on or modify the Bylaws with respect to policy making, advocacy, 

45 fiduciary responsibility, and communication. These policies are detailed In the Booz- 

46 Allen final report. 

47 

48 The Board is also guided by. a set of "standing rules" that it establishes for itself. 

rnnsist of two documents, one relating to the composition and 
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functioning of the Board, and the second covering travel and expenses of Genera! 
Officers. These rules are intended to foster good governance and management of 
the Board of Trustees. 

Board Meetings, Six formal Board meetings are held each year. The Board s agenda 
is established primarily by the Chair, with assistance of the staff, according to a 
specific process. That process, however, is not apparent to other Trustees and is 
the source of some confusion on the Board. Before Board meetings, all Trustees are 
provided with extensive materials prepared by the staff. Both the quantity and 
quality of the materials presented to the Board require a great deal of staff 
resources. Typically, a 2-4 day Board meeting covers from 30 to 60 topics and the 
material that staff prepares in advance often exceeds 500 pages. The Booz-Alien 
team examined the agendas and minutes for four formal Board meetings. The team 
identified nine broad topic areas and categorized the Board's actions. About 30% of 
the Board's time was spent making decisions, and about the same amount time 
(31 .4%) was spent receiving information. Decisions were generally made by 
consensus with no reported formal vote at any of these meetings. 

Activities of Board Members. Board members engage in a very broad array of 
activities. These include Board events, AMA events, federation events, health- 
related events, civic/government events, media events, and others. Only nine 
percent of the events that the Chair participated in during calendar year 1 997 were 
Board events and only 19 percent of the events other Trustees participated in were 
Board events. Many of the events In which the Chair and other Trustees 
participated were tied to the AMA's appearance program. 

This examination of the current practices of the Board of Trustees surfaced several 
"issues that de^ly”cQncern th^ommitte^ 

Roles and Responsibilities of the Board and the Executive Vice President. Although 
the roles and responsibilities of the Board are spelled out in 1 2 provisions of the 
Bylaws, only one refers to the Executive Vice President. In addition, the 1998 AMA 
Policy Compendium contains no reference to the roies and responsibilities of the 
Executive Vice President. Without a clear definition of roles and responsibilities, the 
Board may find itself too deeply involved in the day-to-day operational matters 
normally reserved for the Executive Vice President and his or her staff. 

Fiduciary Responsibility of the Board. The primary focus of the Board should be its 
fiduciary responsibilities, commonly assumed to encompass financial and legal ^ 
responsibilities, but which by definition means to entrust in another the authority to 
act on one's behalf. Fiduciary responsibilities of the Board should also include the 
following: 

• Ensuring that an effective strategic planning process is in place, and that 
resources are properly prioritized and allocated to accomplish the mission, goals 
and objectives of the AMA. 

• Monitoring progress in achieving these objectives through an effective 
performance measurement and tracking system. 
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1 • Requiring that risks lethica!, financial, legal, inrrage, membership, etc.) to the 

2 AMA are systematically assessed as new initiatives and major ongoing activities 

3 are being considered. 

4 • Ensuring that the AMA has the capacity and a strategically aligned agenda to 

5 serve as an effective advocate for physicians and patients. 

6 • Insisting that external and interna! stakeholder input is solicited and considered 

7 during deliberations over key policy or strategic issues. 

8 

9 Although the Board's responsibilities are spelled out in the Bylaws, the results of the 

10 interviews and surveys indicate that responsibilities are not clear in practice, 

11 Overlapping responsibilities, particularly with regard to legislative activities and 

12 planning, might cause confusion. Furthermore, the Board often focuses on 

13 inappropriate issues, and no priorities are established for determining which issues 

14 the Board should address. The Board believes that because of its. fiduciary 

15 responsibility, it must address all issues that are raised. 

16 

1 7 The Appearance Program and Compensation Plan for the Trustees. The appearance 

18 program for the Trustees remains a source of continuing controversy. Although 

19 Trustees are firmly committed to an active. appearance program, the House of 

20 Delegates feels that the responsibilities of the Board, as defined in the Bylaws, are 

21 much more important than the appearance program. Indeed more than two-thirds of 

22 the delegates surveyed believed that Trustees should spend no more than 40 

23 percent of their time making appearances on behalf of the AMA. The Board in 

24 general opposes changes to the appearance program, but a majority of the House of 

25 Delegates believes that some of the appearances could be handled by senior staff or 

26 others with expert knowledge in a particular area. 

27 

2l£r “ 'SUp^rTof Board ^tivttte’S’^dfldijmes^bour ^4“ miltrorr ofAtMAV rescurces- arnui-atty.- ~ 

29 The honoraria and per diem paid to the Board members exceeds $2.3 million 

30 annually ($1.4 million honoraria, $932,000 per diem). Travel expenses for Board 

31 members and their spouses exceed $1 million annually, with $836,000 attributable 
32. to the appearance program. In addition, there are 1 1 full-time staff members whose 

33 sole responsibility is to facilitate Board appearances; their combined salaries total 

34 $478,020. Speechwriters, field representatives and other professional staff are 

35 assigned to provide support to the traveling Trustee. The Board's current compensa- 

36 tion plan, developed and approved by the Board itself, is without parallel in any 

37 other national professional association. There is an inherent conflict of interest in 

38 having this or any board set its own compensation without review or approval by 

39 any other body. 

40 

41 The Board appearance program and the Board's compensation plan have been the 

42 subject of much discussion. The appearance program is very expensive and diverts 

43 the Trustees from their' fiduciary responsibilities. This program places the Board in a 

44 vulnerable position for criticism, because the program's value has not been proven. 

45 More importantly, the program is not tied in a meaningful way to the Association's 

46 strategic plan. The committee makes the following observations and will submit a 
^7 recommendation to significantly modify this program: 
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1 1 . Members of the House of Delegates indicated in the survey that they want 

2 members of the Board of Trustees to bring the perspective of practicing (working) 

3 physicians to the Board. 

4 2. Members of the House of Delegates indicated in the survey that they do not 

5 want the position of Trustee to be, in effect, a full time job nor the primary or sole 

6 source of income. 

7 3. Delegates surveyed indicate that they expected Trustees to spend less than 40 

8 percent of their time making appearances on behalf of the AMA. 

9 4. The Report of the Ad Hoc Committee to Study the Sunbeam Matter (A-98) 

10 states that, "The Board should reconsider the role of Board members in performing 

1 1 representational and ambassadorial work. Much of this work should be done by 

12 others whose responsibilities are less critical to the assurance of the fiduciary 

1 3 soundness and integrity of the organization." 

14 5. The Skoglund Report (Report of the Special Committee to Study the Board of 

15 Trustees, t-96) envisioned an AMA Board that delegates substantial responsibility 

16 for representing the AMA to AMA Councils, delegates, sections, staff and others. 

17 6. Each Trustee presently spends an average of 11 2 days per year on AMA 

1 8 business. This time commitment makes it very difficult for most Trustees to 

19 effectively maintain another occupation. 

20 7. Of the average number of days per Trustee, 19 percent are Board events and 32 

21 percent are AMA events (committee and Council meetings and other AMA 

22 sponsored meetings and conferences). The remaining 49 percent are for 

23 assignments which are federation related (15%), health organization related (10%), 

24 JCAHO participation (10%) and civic/government/media representation (14%). 

25 8. The assignments represented by the 49 percent as well as the category of AMA 

26 events can and are performed well by AMA Trustees; but some could also be 

28 

29 The Cha/r Succeeding to the Position of President-Elect. It is common AMA practice 

30 for the Chair to be elected as President-Elect immediately following his or her term 

31 as Chair. Usually this election is uncontested. Continuing this practice has little 

32 support in the House (i.e,, only 13 percent either agree or strongly agree with this 

33 practice). Individual political aspirations may be in conflict with the Chair's fiduciary 

34 responsibility to the AMA. Furthermore, this practice appears to be unique to the 

35 AMA. The Booz-Allen report found no evidence in the examination of the practices 

36 of other associations that they have similar succession practices. 

37 

38 Effective Use of Executive Committee and intra-Board Committees. The Board does 

39 not appropriately use its Executive Committee and other Board committees to assist 

40 in its oversight responsibility. The committees should be empowered to provide 

41 essential services to the full Board's broader mission and help in the creation of a 

42 long term agenda around the integrated strategic plan. These Board committees 

43 should actively bring issues to the Board of Trustees. The Executive Committee 

44 should be used on an ad hoc basis, as needed, and at the specific direction of the 

45 full Board of Trustees. There should not be duplicated or competing agendas 

46 between the Executive Committee and the full Board, and most of the activities of 

47 the Executive Committee should be handled by conference calls. 
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Self-Evaluation Program for the Board of Trustees. As an important part of the 
Board's development process, the Board should establish a self-evaluation program 
tied to annual goals and known criteria. The Board should obtain outside help in the 
design of the instrument or process, Also involvement and approval by the House of 
Delegates should be sought, not from mistrust, but from a need for collaboration 
and agreement on roles and achievements. The goal of the self-evaluation program 
would be educational and constructive improvement and would not assess the 
suitability for re-election. The members of the Board would have the assurance that 
their performance is in line with the will of the House. This process should include 
feedback on performance from other parts of the organization. The results would be 
private and confidential, but the Board should provide an annua! report to the House 
on its accomplishments for the year. 

One of the reasons for instituting a self-evaluation process is to restore trust 
between the Board and the AMA membership. Such a program will also ensure the 
membership that the Board is concerned that every Board member is doing what 
they should be doing and doing it well. The current lack of trust Is a driving factor 
in the strong feelings among delegates that Board meetings should be open and 
votes should be recorded. Our consultants recommended that Board meetings not 
be open and votes not be recorded, and the Committee supports this recommenda- 
tion, Your committee found no evidence that publicizing recorded Trustee votes 
and conducting more open Board meetings would improve the effectiveness , of the 
Board. In addition, the Committee believes such changes would disrupt the Board's 
consensus approach to decision-making and to its efforts to engage in open and 
frank deliberations. It is current policy that AMA members who wish to attend a 
regular meeting of the Board may submit their request to the Chair or the Executive 
Vice President. Instituting the seif-evaluation program will help restore trust in the 
- -Board whTte~pfrTeserv'iTrg-effoTts'to-en'COura^e--meFe--delibe^ratie-R am-ong^ihe-TYustees- - 
over critical and often divisive issues. 

in the course of its deliberations, the committee looked at other aspects of the 
Board. It is the committee's opinion that the size and composition of the Board is 
adequate and does not need to be changed at this time. 

The consultants report that interna! boards, like the AMA's, are more likely to be 
politicized than external boards; therefore, our systematic checks and balances are 
more crucial to the integrity of our Association. The Board is, however, too 
politicized, with each Trustee planning his or her political future almost immediately 
after election. This is exemplified by the current need to position oneself to "get in 
line" early on to move to the Executive Committee and, in succession, becorne an 
at-large member, Secretary, Vice Chair, Chair. For years it has been a common 
practice to designate seating at the Board table based on office held, seniority, and 
number of votes received in the House election. This practice is antithetical to 
collegiaiity and may influence the performance of the Board in carrying out its 
oversight responsibilities. 

The consultants recommended, and the committee considered, the concept of 
adding a public member to the Board of Trustees. However, the committee 
questions the timing of such a change and believes it should be formally studied by 
the Council on Long Range Planning and Development. 
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1 The Board needs to focus its time and attention and effectively organize itself to 

2 successfuliy fulfill its mission. It needs to acquire the necessary skills to properly 

3 oversee a large membership association. There needs to be a regular program for 

4 Board development that educates the members of the Board on how to perform 

5 their duties and gives them the needed tools for carrying out their fiduciary 

6 responsibilities. 

7 

8 House of Delegates 

9 

10 The roles, responsibilities, and organization of the House of Delegates are defined 

11 by ten clauses in the Bylaws, the Constitution, and the AMA Policy Compendium, 

12 There is a clearly defined and structured process through which the House sets the 

13 AMA's official position on issues. Each delegate has the opportunity to influence 

14 policy-making at multiple entry points in the process, including submission of 

15 resolutions, open hearings and discussion in Reference Committees, and floor 

16 debate. 

18 Staff conducts research and prepares background material for each resolution and 

19 briefs Reference Committee Chairs and Trustees assigned to each Reference 

20 Committee. Staff also prepares cost estimates for each resolution having a potential 

21 financial impact on the AMA. The House may refer items that cannot be resolved by 

22 the House to the Board of Trustees for decision or further study. The staff, through 

23 the Executive Vice President, under the direction and supervision of the Board, is 

24 responsible for implementing policies. 

25 

26 The AMA House of Delegates is a very democratic institution. Any delegate may 
.27 submit -a- -pesolu-tiaa to-he-conside ted J?y. the JH o use of D eleg ate s at jts se nm ^ n t^a [ 

28 meeting. The House must consider and discuss all resolutions. Resolutions 

29 submitted to the House of Delegates receive only a legal review; no process exists 

30 to evaluate the resolutions from the perspective of relevance to the Strategic Plan, 

31 The Board of Trustees and the organization as a whole must later address all issues 

32 referred to it by the House. 

33 

34 Another issue is the voluminous amount of information processed by the House of 

35 Delegates at every meeting. This is largely because the House wants to give every 

36 member the opportunity to raise issues for consideration. At the 1 998 Annual 

37 Meeting, 341 reports and resolutions were considered by the House of Delegates. 

38 The Council on Long Range Planning and Development (CLRPD) proposed that the 

39 process for handling reports and resolutions be reevaluated because it represents a 

40 major expense to the AMA. The House however, is caught in the dilemma of trying 

41 to enhance its representativeness by giving any and all members an opportunity to 

42 submit resolutions or proposals for discussion and review while assuring that this 

43 approach Is cost effective in contributing to the policy-making process. 

44 

45 Some issues with respect to the House of Delegates have been brought to the 

46 attention of the committee. One is the question of term limits for members of the 

47 House to generate more turnover in the delegate population to help assure accurate 

48 representation of the constituency. This is an issue that is raised periodically, and 
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1 some state medical associations have adopted term limit provisions. Your 

2 committee believes that this issue should continue to be handled locally, 

3 

4 While the delegates have every opportunity to shape Association policy, once the 

5 meeting concludes the delegates have no defined obligation to advocate the AMA's 

6 positions to their constituents. The delegates should take more responsibility for 

7 ensuring that policies adopted by the House become known and adhered to by their 

8 constituents. Under the present arrangement there is little accountability on the part 

9 of delegates to communicate with their constituents and encourage them to 

10 embrace policies adopted by the House. The delegates should be more engaged in 

1 1 AMA activities throughout the year, especially those considered strategic 

12 imperatives by the AMA. The delegates should also recognize a responsibility to 

13 determine what their constituents are thinking and bring those views to the House 

14 meetings. 

15 

16 Through the years the House has made a number of procedural changes that are 

17 designed to handle an increasing volume of material without diminishing the 

1 8 important democratic tradition enjoyed by the Delegates. Considering the volume of 

19 business, the efficiency of the House is most impressive. However, the House must 

20 find some way to focus its agenda to become more effective in moving the 

21 Association toward achievement of the goals of its Strategic Plan. Some specific 

22 topics that need to be addressed are: an examination of the referral process of 

23 reports and resolutions to the Board and Councils; whether informational reports 

24 can be handled by the House outside the semi-annual meeting; and how resolutions 

25 could be encouraged to adhere to an integrated strategic plan before submission to 

26 the House for action, 

27 

29 

30 The Constitution and Bylaws vest in the President the following six responsibilities: 

31 

32 1 . Serve as the official spokesperson in enunciating and advocating the 

33 official policies and positions of the AMA 

34 2. Serve ex-officio as a member of the Board of Trustees 

35 3. When emergency conditions warrant, nominate committees requested by 

36 Councils 

37 4. Participate ex-officio, without the right to vote, in sessions of the House 

38 of Delegates 

39 5. Address the opening sessions of the annual and interim meetings of the 

40 House of Delegates 

41 6. Deliver an inaugural address 

42 

43 In addition, the Rules of the Board authorize the President to serve as the official 

44 liaison with other officers of the federation and other organizations. The results of 

45 the House survey indicate that delegates believe the President's most important 

46 responsibility is to serve as the principal AMA spokesperson. However, Board 

47 members expressed support during interviews for engaging the entire Board in 

48 active representational roles in the Association's various appearance and meeting 

49 opportunities. The committee has concluded that the diversity of issues, coupled 
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1 with the volume of official appearances and policy pronouncements, represents a 

2 challenge to identify the most appropriate Association spokesperson for each venue, 

3 That challenge can only be met if the first selection criterion is expertise in the 

4 relevant field. The Association would also be well served by expansion of the 

5 spokesperson pool to include Council members, delegates and alternates, section 

6 representatives and staff. 

7 

8 The role of the President as chief spokesperson for the AMA is consistent with the 

9 practice of most other organizations analyzed in this study, indeed, in some 

10 organizations the President also chairs the Board. 

11 

1 2 In looking at the role of the President, it is apparent that this valuable resource has 

13 not been used to its fullest potential, The AMA President should be a key 

14 participant in an energetic communications program and should have additional 
15. responsibilities and a broader role in this crucial activity. This increased 

16 responsibility and authority requires a vigorous level of understanding of current 

17 issues, including regular communications with the Chair of the Board and the 

18 Executive Vice President. 

19 

20 A number of important issues regarding the AMA President require the attention of 

21 the House of Delegates: 

22 

23 • Although the President should be the principal spokesperson, many others also 

24 serve as spokespersons for the AMA. During 1997, the three Presidents 

25 {President, immediate Past President, President-Elect) accounted for only 25 

26 percent of appearances, while the remaining 75% were handled by the Chair 

27 _ and other T rustees . Th e prope r rol es o f the Presi den t and C Kajr r equire 

28 better definition. 

29 * The large number of officers and others representing the AMA, coupled with the 

30 heavy volume of appearances, complicates efforts to deliver a consistentf 

31 unified message on' AMA policy. The case study on the Partial Birth Abortion 

32 Ban Act of 1997 noted that the AMA had several spokespersons offering 

33 inconsistent and sometimes contradictory statements on the reason for the 

34 organtzation''s changed position. AMA's preference to involve all Trustees 

35 complicates the organization's efforts to deliver a unified and consistent 

36 message to its constituents and stakeholders. 

37 • The election process for the AMA President does not offer adequate assurance 

38 that the most suitable candidates are considered for this crucial leadership ^ 

39 position. For the most part, officer elections are uncontested, with the Chair or 

40 Speaker of the House traditionally chosen to succeed to President-Elect when 

41 his/her terms expire. This is inconsistent with the succession practices of other 

42 professional membership organizations. Various special AMA committees and 

43 Councils examining AMA governance have noted that effective service as either 

44 the Chair or the President requires a different set of skills. Although prior Board 

45 service is a desirable asset, the succession practice of Chair or Speaker to 

46 President-Elect limits the field of candidates for consideration. This automatic 

47 succession pattern does not vet candidates against suitable selection criteria to 

48 ensure the best-qualified individuals are given the opportunity to serve. 
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1 The Councils 

2 

3 The AMA Bylaws describe the functions and membership criteria for seven 

4 permanent Councils that advise and recommend on issues and topics considered 

5 germane to each Council's specific mission. The Councils are a key element of the 

6 governance process. Their reports (in response to a referred resolution, at the 

7 Board's request, or self-initiated) often deal with the most substantive and far- 

8 reaching policy matters before the House. Council reports are presently submitted 

9 to the Board for Transmission to the House. Although there is no officially described 

10 mechanism for the Board to return, withhold, or alter a Council report, there have 

1 1 been occasions when the Board has assumed this role. Revising the Bylaws to 

12 authorize Councils to submit their reports directly to the House, rather than through 

13 the Board as currently structured, would enhance the House's deliberative process 

14 by removing an unnecessary filter between the Councils and the House. The Board 

15 should provide non-binding input to the Councils on their reports. 

16 

17 Councils need to be an integral part of the planning process, with the Board serving 

18 as the principal planning agent. There needs to be a formalized and substantive 

19 process for providing Council input into the AMA's strategic plan. Councils also 

20 need to seek stakeholder input as they set out their own agendas and accomplish 

21 their work. 

22 ■ 

23 At the 1998 Board of Trustees/All Council rheetlng. Council representatives 

24 conveyed concern about the sheer volume of items referred from the House to the ■ 

25 Councils. There are significant resources expended in addressing referred 

26 resolutions. Council agendas are packed with referred items, leaving little time, in 
__ 'the view of some, for the discus sion of emerging issues. Curre n tly there is n o 

28 mechanism for Councils to prioritize referred items, as all must be dealt with.~Th¥~ 

29 desire for an unlimited participatory democracy needs to be viewed in the light of 

30 available resources, time and the organization's strategic priorities. 

31 

32 Corporate Staff and Executive Vice President 

33 

34 The AMA's governance documents and policies provide for an Executive Vice 

35 President and generally define the Executive Vice President's role. The Executive 

36 Vice President oversees a diverse staff of more than 1 200, located In three areas of 

37 the United States. The Chicago office houses more than 1000 employees. The 

38 Washington office, which is charged with conducting AMA federal and political 

39 affairs, has a staff close to 100. In addition, small offices of about 20 employees 

40 are located in New Jersey and New York to handle some communications and 

41 advertising sales for AMA publications. 

42 

43 The roles and responsibilities of the AMA's Executive Vice President are comparable 

44 to the roles and responsibilities of executive directors of similar organizations. The 

45 Executive Vice President is charged with "...managing and directing the activities of 

46 the Association and performing the duties commonly required of the chief executive 

47 officer of a corporation" under the Bylaws of the AMA. The Executive Vice 

48 President is a registered lobbyist in Washington, DC. 
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1 The AMA staff provides critical support to all facets of AMA governance and 

2 decision-makirig, including the budget and planning cycle. Staff also serves as the 

3 "institutional memory" of the AMA to ensure continuity in management and 

4 administrative actions aligned with the policies and directives of the House and 

5 Board, They provide the critical links between the various governing bodies to 

6 ensure coordinated attention to the AMA's principal functions. 

7 

8 The governing leadership views the AMA staff as a valuable asset to the 

9 association. The House of Delegates survey shows that the professional staff are 

10 regarded as knowledgeable and highly capable. Fifty-nine percent of respondents to 

1 1 the House survey indicated that the appearance program should use expert staff in 

1 2 the future as appropriate for speaking engagements. Sixty-three percent supported 

13 having the staff serve on expert panels of non-AMA organizations. 

14 

1 5 The follow-up questionnaires to formal interviews showed that 70 percent of 

16 current and former Trustees believe that staff adequately prepares the Board for its 

17 meetings. Many of the staff have been with the AMA for several years; these staff 

18 have a detailed understanding of how the AMA processes work. 

19 

20 The staff is also involved in the decision process. Few procedures are in place, 

21 however, to help managers and staff distinguish between routine, operational 

22 decisions and the more far-reaching policy decisions, or to determine when one type 

23 of decision is transitioning to the other. This can result in the wrong expertise being 

24 applied to an issue at the wrong time, and may result in an individual not 

25 recognizing when an issue should be elevated to more senior management. The 

26 case study on E&M Services Guidelines, for instance, revealed hoW low-profile, low- 
”27 risk opeTaTfohaT d’e’clsibnsTdTa'clinicanTlrEuTe^cafT mnsiwintcrhtgrh-profile, high-rfek ~ 

28 policy decisions with significant legal and financial ramifications for virtually all 

29 physicians. 

30 

31 With no viable strategic plan in place, staff activities are unfocused, which leads to 

32 overload and staff burnout. Multiple groups, organizations, and staff often have 

33 similar overlapping responsibilities for issues and activities, resulting in blurred roles 

34 and responsibilities. The staff tends to view issues in an insular manner with little 

35 cross-communication. The staff needs a better and broader view and to be better 

36 informed about activities in other. areas. Unclear and/or fragmented lines of 

37 authority and accountability increase the risk that important decisions reached 

38 without sufficient oversight could severely damage the AMA's reputation and 

39 finances. 

40 

41 Two significant issues related to the staff emerged in this study: 

42 

43 • Significant differences exist between the Board leadership and staff perceptions 

44 of how effectively the AMA governs itself. Interviews with trustees and key 

45 staff and follow up questionnaires revealed widely divergent assessments of 

46 AMA Board meeting effectiveness. According to questionnaire data. Board 

47 members and staff members disagree whether Board meetings are effective. The 

48 interview questionnaire data also show that the staff members believe that iong- 

49 range objectives at the AMA are often sacrificed because of an over-emphasis 



235 


Final Report of the Ad Hoc Committee on Structure, 

Governance, and Operations Page 21 - i-98 

1 on short-term results, it is interesting to note that the Council Chairs share the 

2 viewpoints of the staff more often than that of the Board. 

3 • The staff indicates that communication is a major source of problems at the 

4 AMA. Interviews and follow-up questionnaires show that Board, Council Chairs, 

5 and staff agree that communication problems exist. According to the 

6 questionnaire data, 58 percent of the staff indicate that the Board and staff do 

7 not communicate well with one another. Only 26 percent of respondents overall 

8 indicate that Board-staff communication is good, The E&M Case Study 

9 illustrates communications problems that led to a major crisis for the AMA. 

10 

1 1 RECOMJVIENDATIONS 

12 

13 The Ad Hoc Committee on Structure, Governance, and Operations recommends that 

14 the following recommendations be adopted in lieu of Resolution 604 (1-97) and 

15 Resolutions 4, 9, and 610 {A-98) and that the remainder of the report be filed: 

16 

17 Strategic Plan 

18 

19 1 , That the AMA adopt an integrated strategic planning process led by the Board 

20 and the Executive Vice President to include the following elements: 

21 

22 • Input of all organizational components [House of Delegates, Councils, Board of 

23 Trustees, Executive Vice President, staff). 

24 • A five-year plan identifying the most critical strategic issues for the organization 

25 • The critical success factors for each issue 

26 • An annual work plan with measurable performance objectives, tasks and 

28 example. What are five things that the AMA wants to accomplish in a one-year 

29 period? 

30 

31 2. That the Board of Trustees ensure that adequate resources - staff, funding, and 

32 material - are available for developing the integrated strategic plan. 

33 

34 3. That the AMA integrated planning process consist of the following multi-step, 

35 18-month process, requiring the participation of the House and its Councils, the 

36 Board and its committees, and the Executive Vice President and AMA staff: 

37 

38 Step 1: The Council on Long Range Planning and Development should 

39 develop a detailed, integrated process for determining the AMA's strategic 

40 priorities. The Council should (a) gather and analyze input from, other 

41 Councils, the House of Delegates, and other appropriate internal and external 

42 sources on the AMA's near- and long-term strategic issues, (b) begin the 

43 prioritization process, and (c) forward these to the Board of Trustees 

44 between the Annual and Interim Meetings. 

45 

46 Step 2: Based on the input and analysis from the CLRPD, the Board of 

47 Trustees establishes strategic priorities and forwards them to the House for 

48 approval. 
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Step 3: At its Interim Meeting, the House approves strategic priorities for the 
AMA and directs the Board to provide a strategic plan. 

Step 4: Based on direction from the Board, the Executive Vice President with 
assistance from the staff should prepare the Strategic Plan and submit it to 
the Board. 

Step 5: During its annual planning retreat, the Board should evaluate the 
Strategic Plan. 

Step 6: The Board should approve the Strategic Plan and forward it to 
Reference Committee F of the House for comment and recommendations. 

Step 7: The House should approve the Strategic Plan at its Annual Meeting. 

Step 8; The Executive Vice President, with assistance from the staff, should 
develop the annual work plan and the budget. 

Step 9; The Board should approve the budget. 

Step 10: The Executive Vice President, with assistance from the staff, 
should drive the execution of the work plan and the budget. 

Step 1 1: The Board, as part of its fiduciary responsibilities, should monitor 
and track progress against the Strategic Plan and report such to the House of 
Delegates for evaluation. 


In addition, the goals of the Strategic Plan should become an overarching p^~oT afT 
Board and Council meetings. Ail ongoing initiatives and new undertakings must be 
regularly measured against the Plan, and emerging Issues that impact the Plan 
should be identified. 

Risk Management 

4. That the Board of Trustees and the Executive Vice President develop and 
implement a risk management prograrri that will position the association to prevent 
crises and to respond effectively when needed. The Board of Trustees will have 
responsibility for risk management, with its Audit Committee driving and exercising 
oversight over the risk management function. The Executive Vice President should 
create a staff risk management unit and hire a risk management manager who 
reports directly to the Executive Vice President. The Executive Vice President in 
turn reports to the .Audit Committee on risk management issues. The risk 
management capability should (a) involve the continuous assessment of 
environmental and internal risk factors by the Board of Trustees and its committees, 
the Councils and staff; (b) establish a common understanding of what issues should 
be brought to the Board; and (c) provide for appropriate risk management training of 
the staff. 
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1 Board of Trustees 

2 

3 5. That the Board of Trustees, with the concurrence of the House, better define its 

4 role using an agreed-upon set of fiduciary priorities in an effective oversight mode. 

5 In addition to the financial and legal responsibilities typically assumed by a Board, 

6 the House should prescribe the following additional fiduciary responsibilities to the 

7 Board: risk management, policy integration, stakeholder involvement, advocacy, 

8 communications, strategic planning, 

9 

10 6. That the Board of Trustees, through revision of its Standing Rules, redefine the 

11 mission, composition, and responsibilities of its standing committees so that they 

12 can execute against the integrated strategic plan and provide appropriate Board 

13 oversight of AMA activities. Specifically, the committees should become especially 

14 active in areas of substantial risk {i.e., ethical, financial, legal, image, membership, 

15 etc.) to the Association. 

16 

17 7. That the Board of Trustees expand the charge to its Audit Committee to 

18 accurately reflect the committee's appropriate role, including such duties as (a) 

19 responsibility for monitoring the financial, economic, legal, and operating risk 

20 characteristics of the AMA, (b) conducting the Board's annual self-evaluation 

21 program, and (c) evaluating the quality of the internal control structure by having 

22 the internal auditors report directly to the Audit Committee. 

23 

24 8. That a new process be established, through the Audit Committee, to provide for 

25 the ongoing and regular review of Board expenses by the external auditor reporting 

26 directly to the Audit Committee. 

27 


29 addressing issues that arise between regularly scheduled Board meetings. The 

30 Standing Rules should be amended (a) to define the Executive Committee as serving 

31 on an ad hoc basis at the specific direction of the full Board of Trustees, and (b) to 

32 indicate that Executive Committee meetings should generally be held by conference 

33 call. 

34 

35 10. That the Board of Trustees develop its own annual plan to guide its agenda- 

36 setting process to include the following key elements: 

37 

38 • The agenda should span multiple meetings to ensure that the various phases of 

39 planning, implementation, and mid-course correction receive appropriate 

40 attention for those initiatives considered vital to the Board's strategic priorities. 

41 • The Board should actively seek input from AMA internal stakeholders, such as 

42 other medical organizations considered part of the federation of medicine, in 

43 defining the Board's ionger-range agenda. 

44 • The Board should develop its own annual work plan during its yearly planning 

45 retreat and should consider revisions to that plan during each subsequent Board 

46 meeting. 

47 • All Board members should have the opportunity to participate in the agenda- 

48 setting process. 
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• The material supplied to the Board during meetings must explicitly show how 
these matters relate to the strategic imperatives of the AMA 

• Each standing committee of the Board should develop its annual plan with 
progress presentations as standard items for the Board agenda/meetings. 

• The Board should submit an annual report to the House of Delegates on Its 
accomplishments. 

1 1 . That the Board of Trustees obtain external expert advice and input from others 
in the organization (Council Chairs, Delegates, Executive Vice President) to assist in 
the design of a self-evaluation instrument to annually measure the Board's 
effectiveness and to encourage more accountability. Recognizing that the primary 
purpose of these evaluations is to help the Board and its members improve their 
performance, this self-evaluation instrument should include the following elements: 

• These self-evaluations should be for the Board as a whole and then individually 
for each Trustee. 

• To maintain control and confidentiality, the Audit Committee of the Board should 
conduct the evaluations. 

• An assessment of how well the Board and its members accomplished the 
initiatives stated in their own annual work plan 

• An assessment of the extent to which the Board and Its members exerted a 
positive influence on the key measures of success that should be defined in the 
AMA's strategic plan 

• An assessment of the effectiveness of the Board and its members' approach to 
governance and decision making. 

• The design of the se!f-evaIuation should be approved by the House. 

• The Hous^ should receive r^TjTaf rep’drfs'of the hTature ahd"fretitjmcy“TrhThuser‘ 
self-evaluations, but the results should be held confidentially by the Board to 
encourage more accurate responses by the participants. 

• In conducting these self-evaluations the Board should seek feedback from the 
AMA's internal stakeholders and other elements of the organization, including 
staff. 

• Where the evaluation identifies individual performance deficits, the Board should 
initiate follow-up training tailored to specific needs. 

1 2. That the Board of Trustees commit itself to an ongoing Board Development 
Program, specifically tailored to the AMA's needs, to provide continuing education 
in the skills and knowledge essential for successfully meeting its fiduciary 
responsibilities. 

13. That the Speaker and the President immediately establish a committee of the 
House of Delegates to evaluate the structure and amount of compensation for the 
Board of Trustees. This committee will act in lieu of the Board Compensation 
Committee and will make recommendations on an annual basis for approval by the 
House of Delegates. 

14. That the Bylaws be arhended to clarify the Board's responsibility as one of 
oversight, with the Board referring ail operational business matters (employee 
issues, contracting, facility issues, internal communications, etc.) of the AMA to the 
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1 Executive Vice President, The Standing Rules of the Board, as well as the Chair's 

2 leadership, should also reflect the Board's principal role as one of oversight and not 

3 day-to-day management of the AMA's affairs. In addition to financial oversight, the 

4 Board's oversight role should include: 

5 

6 • Ensuring that an effective strategic planning process is in place, and that 

7 resources are properly prioritized and allocated to accomplish the mission, goals 

8 and objectives of the AMA 

9 • Monitoring progress in achieving these objectives through an effective 

10 performance measurement and tracking system 

11 • Requiring that risks (ethical, financial, legal, image, membership^ etc.) to the 

1 2 AMA are systematically assessed for both major ongoing activities as well as 

13 new initiatives under consideration 

14 • Ensuring that the AMA has the capacity and a strategically aligned agenda to 

15 serve as an effective advocate for physicians and patients 

16 • Insisting that external and internal stakeholder input is solicited and considered 

17 during deliberations over key policy or strategic issues. 

18 

19 ,15. That the Bylaws be amended to include a Chair and Chair-elect as officers of 

20 the Board. Each would be, limited to a single one-year term, with the Chair-elect 

21 automatically succeeding to Chair upon completion of his or her Chair-elect term. 

22 

23 1 6. That the Bylaws be amended to preclude the Chair of the Board of Trustees 

24 from immediately succeeding to the position of President-Elect. 

25 

26 1 7. That the Bylaws be annended to provide that no AMA Officer or Trustee shall be 

27 eligible to serve as Executive Vice President within three years of leaving office. 

28 " ^ ™ ~ 

29 18. That the AMA President be included in an established process of regular 

30 consultation with the Chair of the Board of Trustees and the Executive Vice 

31 President regarding ongoing activities of the Association. 

32 

33 19. That the majority of appearances be undertaken by the Presidents {President, 

34 Immediate Past President, President-Elect) as the Association's primary 

35 spokespersons. 

36 

37 20. That the Board of Trustees change its Appearance Program so that control over 

38 appearances by Trustees and other officers is transferred to the President (in his or 

39 her role as the Association's primary spokesperson) who shall have the following 

40 specific responsibilities: 

41 

42 • Assigning Trustees to appearances. However, the authority to appoint Board 

43 members to standing Board assignments (e.g. JCAHO Commissioners, Advisory 

44 Council of the National Business Coalition on Health, National Committee on 

45 Quality Assurance, National Patient Safety Foundation, etc.) shall remain with 

46 the Chair of the Board. 

47 • Obtaining external independent expertise in determining the value of the 

48 appearance program and in establishing criteria for assessing the value of an 



240 


Final Report of the Ad Hoc Committee on Structure, 
Governance, and Operations Page 26 - 1-98 


1 appearance relative to achievement of objectives identified in the AMA strategic 

2 plan. 

3 * Reducing the average number of days worked by Trustees, Speaker and Vice 

4 Speaker for the AMA by 40 percent over the next four years (at least 10% a 

5 year) to make it more likely that Trustees can preserve their primary occupation, 

6 continue to work as physicians, and, therefore, continue to bring that 

7 perspective to the deliberations of the Board. 

8 • Accomplishing the reduction of the average number of days worked by Trustees 

9 by recruiting other representatives of the AMA (Council members, corporate 

10 staff, and others as appropriate) to represent the Association. 

IT • Reporting annually to the House the status of progress toward this goal, 

12 • Presenting a report to the House, at the 2002 Interim Meeting, assessing the 

13 impact of this initiative. 

14 

1 5 House of Delegates 
16 

17 21 . That the Speaker of the House of Delegates initiate an evaluation of the 

1 8 functioning of the House of Delegates and make recommendations for improvement, 

1 9 particularly in handling the large volume of business before the House and focusing 

20 the agenda of the House to allow it to be more effective in integrating its work with 

21 the AMA's strategic plan. 

22 

23 22. That the House of Delegates hold the Board of Trustees accountable for the 

24 proper oversight of the AMA, but not through (a) the recording and publication of 

25 individual votes on matters before the Board, or (b) open meetings because neither 

26 will enhance the Board's deliberations and may hinder the Board's decision-making 

27, ^ 

28 

29 23. That the Board of Trustees and Executive Vice President be evaluated against 

30 how well they performed based on the AMA Strategic Plan. 

31 

32 24. That members of the House of Delegates recognize a responsibility to 

33 communicate with their constituents and solicit their views on the important issues 

34 affecting the medical profession. 

35 

36 Councils 

37 

38 25. That the Bylaws be amended to provide that Council reports are submitted 

39 directly to the House, and that Board comments regarding Council reports should be 

40 considered by the Councils, but are not binding. 

41 

42 26, That the Councils actively seek stakeholder input into all items of business. 

43 

44 27. That the Councils provide input, in the areas of their specific expertise, into the 

45 Board's strategic planning process. 

46 

47 28. That a mechanism be crafted by the Council on Long Range Planning and 

48 Development, and be presented for consideration, that would allow prioritization of 
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^ O' 

Communications 

Executive Vice President to conduct e 

idend fstra eci^n^‘'™"f' = communications plan to 

forwi^grur^u^t^TareVser 

TOrti'carcomm'^"^' communications processes: horizontal and 

comrJn^c^r ° Processes; and uni-directional and bi-directional 

communjcatfons processes 

’ rh^m^ch® °* «''P of communication, its management and 

the mechanisms it employs for communication anagement, and 

vaiuating the effectiveness of communication among staff units 

oommunioation vehicles (website, 

^E^LMe^caLNeyss, internal newsletters, etc.) for conveying the AMA 

fbourth?A'’M7"' a"* communication vehicles to (al solicit stakeholder feedback 
activities and (b) obtain constituent feedback on 

th« Itraiegy Performance against 

‘ the AMA-f^ifehoIfar®''' “ "eP^is, opinions, and interests of 

ine AMA s stakeholders in order to create coalitions for the AMA. 

anv ? communicate with external stakeholders on 

^ President as often po..;hir.^ 

supported by a^signated staff member. 

Corporate Staff and Executive Vice President 

fnd aT-cn'i.'r!l*ivrf President clearly define and regularly evaluate roles 

o? hJr SSl^^akiJoVuZT' ^'rfP'fPP^ on th^ hL,s 

I!'esrehn«h''° M ? p*’Pd'‘‘ work with staff, the Board and the House 

and Hentffv?"''^t"°* I between operational and policy issues, 

and Identify to whom the staff should turn when they believe they are 

confronting an issue with policy implications 

* Wee^s^Hatroot^''' = Board of 

Vic^Prpoinf t? annually reviewed and updated, with the Executive 

Vice President leading the revision process 

t°o'’ilion''wVh .*h,® AMi°™^"®° appraisals of senior managers should be refocused 

align with the AMA vision and bonus criteria should also be linked to the 
vision and the strategic plan. 

• Managers need to supervise work groups by establishing clear, measurable 
performance objectives and tasks for all staff and hold staff accountable. 
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31 . That the Board of Trustees require the Executive Vice President to evaluate 
staff structure and to audit resources to ensure that the AMA ts supported 
efficiently and effectively consistent with the Strategic Plan approved by the House 
of Delegates. As part of the evaluation of staff structure, the Executive Vice 
President should examine the AMA's member services strategy to ensure that the 
structure facilitates responsive and accurate responses to member queries, 

32. That the AMA take better advantage of its staff capabilities to include staff 
participation in the appearance program, serving on non-AMA panels, and fostering 
cooperative working relationships with other organizations that share common 
objectives. 

33. That the Bylaws be amended (a) to clearly describe the roles and responsibilities 
of the Executive Vice President as well as his or her reporting arrangement, (b) to 
explicitly charge the Executive Vice President with managing the AMA staff, not 
just AMA activities, {c} to charge the Executive Vice President with being an active 
leader in Washington for legislative activities, and (d) to clarify that these are not 
responsibilities of the Board or the Chair of the Board. 

Other 

34. That the Council on Constitution and Bylaws and the Council on Long Range 
Planning and Development comprehensively review the Bylaws and other policies 
and procedures and make recommendations in a joint report, which would provide 
clearer and more distinct descriptions of various governing bodies and roles of AMA 
officers. 


35. That the Council on Long Range Planning and Development study the issue of 
whether adding a public mennber to the Board of Trustees vvould be beneficial to the 
governance of the AMA, 

36. That the Board of Trustees provide a separate section for governance policies 
in the AMA Policy Compendium. 

CONCLUDING COMMENTS 

The Ad Hoc Committee on Structure, Governance and Operations thanks all who 
participated in this far-reaching study. From its first meeting, your committee 
observed that the AMA's recent events provided an opportunity to re-evaluate some 
of the basic premises of the organization and operations of AMA's governing 
bodies. Your committee hopes that its findings and recommendations will give the 
House of Delegates some practical strategies toward remodeling the Am.erican 
Medical Association into a more vibrant, focused and effective organization that is 
valued by its members and the American public. The committee also thanks the 
Speaker and the House for the opportunity to serve the Association in this way. 



243 


Booz-Allen & Hamilton, Management Audit 
of the American Medical Association 
Decision-Making Processes 


Prepared for Ad Hoc Committee on Structure, 
Governance, and Operations, Final Report VoL II, 
App. D (Case Study: Decision-Making Processes 
on The American Medical Association’s Support 
of “The Partial-Birth Abortion Ban Act of 1997”) 

Oct. 13, 1998 



244 



FINAL REPORT 
VOLUME II 
Appendixes 


Prepared for 

Ad Hoc Committee on Structure, 
Governance, and Operations 


Management Audit 
of the 

American Medical Association 
Decision-Making Processes 


Booz Allen & Hamilton 
October 13, 1998 




245 


< 03 O 


Oi 

< « 

<U CO <u 

•b|S 

.ts 2 2 

1 §“- 

< ~ o 
^ ro 

S 8 'to 

£ « IS 

S « ^ 




E 

< 



< CD O Q lU tT O 
.-< .i^ .i? 


O 03 03 QJ 
CL CL Q. a. 






246 





247 


jForeword 

On May 19, 1997, the American Medical Association unexpectedly announced its support of 
H.R. 1 1 22, the “PartiahBirth Abortion Ban Act of 1 997." This decision was made just one 
month before the AM A House of Delegates was to convene for its annual meeting. In its 
decision to support the ban, the AMA took its first position on an abortion bill.-^ Furthermore, 
the AMA’s support of the bill represented only the second time that the AMA had supported 
legislation that would criminalize a medical procedure,^ By announcing its position, the AMA 
broke ranks with other professional medical societies. The American College of Obstetricians 
and Gynecologists, the American Medical Women’s Association, and the American Nurses 
Association all opposed the ban. 

Almost immediately, congressional watchdogs and journalists criticized the AMA and claimed 
that the AMA’s decision was mired in Medicare politics. On the same the day that the AMA 
announced its support of the ban, the AMA sent Congress a letter detailing its position on 
anticipated Medicare budget cuts. In its published response to the New York Times, dated May 
30, 1997, the AMA countered these criticisms stating, “AMA’s congressional advocacy is 
derived exclusively from the profession’s values, especially the patient-physician relationship.”-* 

Soon thereafter. President Clinton vetoed the bill, and the Senate was unable to gamer enough 
votes to override the veto. As a result, this highly controversial issue was relegated to the back 
burner. 

^The following case study examines the decision-making processes surrounding the AMA’s 
decision to announce its support of H.R. 1122. It discusses the history of the AMA’s position on 
abortion legislation, the internal and external environments, and the events leading up to the 

i-fr4^-ay4^97.-^fae-eas£^^ role nf p olicks a nd procedures 

in guiding decision-making, especially as they pertain to roles and responsibilities, structure and 
governance, accountability, stakeholder input, and communication. 

Background 

For years, the AMA maintained a position of neutrality on the issue of abortion, stating, 

“The issue of support of or opposition to abortion is a matter for members of the AMA to decide 
individually. The AMA will take no action which may be constmed as an attempt to alter or 
influence the personal views of individual physicians regarding abortion procedures.”'^ The 
AMA’s original 1977 stance on this issue was: “The Principles of Medical Ethics of the AMA do 


^ Although the AMA had taken positions that included language related to abortion, for example, on cutting 
Medicaid coverage of abortions; however, this was the first time that the AMA took a position directly in support of 
or in opposition to abortion itself. 

^ The AMA had taken a position to oppose "genital mutilation" of women. 

3 "Partial .Birth Abortion Ban Act of 1997 " (letter from P. John Seward, Executiv-e Vice President, American Medical 
Association, to the New York Times, regarding AMA support of H.R. 1122). 

^ ^ "Policy on Abortion,” H-5.990. 
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not prohibit a physician from performing an abortion in accordance with good medical practice 
and under circumstances that do not violate the law.”- 

During the late 1980s and early 1990s, the AMA consistently supported patient-physician rights 
regarding the abortion issue. In 1989, the AMA stated, “...The AMA further supports the 
position that the early termination of pregnancy is a medical matter between the patient and the 
physician, subject to the physician’s clinical judgment, the patient’s informed consent, and the 
availability of appropriate facilities.”'^ In 1991, the AMA voiced strong objections to the so- 
called “Gag Rule,” which would have prohibited medical professionals at Title X clinics from 
counseling, advising, or providing information about abortion and from referring women to 
health care facilities tliat offered abortion counseling or services. In its response to the “Gag 
Rule,” the AMA House stated, “It is the policy of the AMA to strongly condemn any 
interference by the government or other third parties that causes a physician to compromise his 
or her medical judgment as to what information or treatment is in the best interest of the 
patient.”^ In 1992, the AMA opposed mandatory parental consent to abortion, stating, “The 
patient — even an adolescent— generally must decide whether, on balance, parental involvement 
is appropriate.”^ 

Partial Birth Abortion Legislation 

During the mid-1990s, the AMA House of Delegates voted to reaffirm many of its positions on 
abortion. Meanwhile, there was a resurgence of attention on the abortion issue at the national 
level. In 1995, the debate focused on a rarely used procedure sometimes referred to as “partial 
birth abortion.” The Republican-controlled U.S. House of Representatives had developed 
legislation, H.R. 1 833, to ban the procedure. The “Partial-Birth Abortion Ban Act of 1 995,” 
w'hich had been introduced by Representative Charles Canady (R-FL), defined the “partial birth 
abortion” procedure as “an abortion in which the person performing the abortion partially 
vaginally delivers a living fetus before k illing the fetus and co mple ting the de livery.” The bill 
would have made it a felony for any physician to perform the procedure. A physician 
performing the procedure would had been subject to criminal fines and up to 2 years in prison. 

In addition, the father, and if the mother was a minor, the maternal grandparents, would have 
been able to sue the physician for civil monetary and statutory damages. The only exception to 
the ban would have been “when such an abortion is necessary to save the life of a mother 
endangered by a physical disorder, illness, or injury, provided that no other medical procedure 
would suffice.”^ 

By September 1995, the AMA’s Washington Office had flagged the partial birth abortion issue 
and asked the AMA’s Council on Legislation to review Representative Canady’s bill. The 
Council on Legislation, deliberated on the issue in September. In its attempt to “review 


5 "Abortion," E-2.0t. 

^ "Right to Privacy in Termination of Pregnancy," H-5.993. 

^ "Freedom of Communication Between Physicians and Patients," tT5.989. 
^ "Mandatory Parental Consent to Abortion," H-5.984. 

^ H.R. 1833, U.S. House of Representatives 
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jiroposed federal legislation and recommend appropriate action” in accordance with AMA 
policy,/'^ the Council submitted the following statement and recommendation to the Board in 
October. 

“The Counci I had an extensive discussion about this bill and agreed that this was an 
extremely rare and controversial procedure that should not be condoned if performed as 
defined in the bill. .. The Council is cognizant of concerns that passage of this bill could 
be considered as legislative interference with the practice of medicine and be used as a 
way of limiting the right of abortion. However, as long as the legislation is crafted as a 
narrow mechanism to deter a single procedure that is so far afield from what is acceptable 
medical practice, the Council agreed to support H.R. 1833. However, any attempt to 
expand criminalization of abortions or other medical procedures beyond this particular 
procedure would not be acceptable and the Council would recommend opposition to any 
such expansion.” 

Through means that are not clearly understood, a copy of the Council report was leaked to the 
public before the AMA Board had an opportunity to review and deliberate on it. As a result, 
AMA's official position was prejudged by the public and medical community as supporting H.R. 
1833. A public letter writing campaign, both in favor of and in opposition to the AMA’s 
position, ensued. When the Board did deliberate on the report, in October 1995, the AMA Board 
of Trustees voted to retain the AMA’s stance of neutrality and decided to neither support nor 
oppose H.R. 1833. 

;0n November 1, 1995, H.R. 1833 was passed in the U.S. House of Representatives by a vote of 
288-139. Later that month, the American College of Obstetricians and Gynecologists (ACOG) 
became the first medical society to oppose the legislation. In its announcement, ACOG 
condemned Congress, saying, “The College finds it v ery disturbing that any action by Congress 
[that] would supersede the medical judgment of trained physicians andrcamtj^wouldiaiinmaiize 
medical procedures that may be necessary to save the life of a woman. Moreover, in defining 
what medical procedures doctors may or may not perform, the bill employs terminology that is 
not even recognized in the medical community — demonstrating why Congressional opinion 
shoidd never be substituted for professional medical judgement.”^-^ 

On December 7, an amended version of the bill was passed in the Senate by a vote of 54-44. 
Though these votes represented a victory of sorts to the “pro-life” forces in Congress, those 
sponsoring the “Partial-Birth Abortion Ban Act of 1995” in the Senate were unable to gamer the 
two-thirds majority required to override a presidential veto. President Clinton had warned the 
Congress that he intended to veto the measure unless it included a provision that would permit 
the “partial birth abortion” to protect the health of the woman. On April 19, 1996, President 
Clinton vetoed the bill as promised. 


10 AMA Bylaws 8-6,6011 on the Council on Legislation. 

"Supplemental Report of the Council on Legislation Meeting of September 22-24, 1995," (memorandum from 
Roy Skoglund to the AMA Board of Trustees, October 1995). 

American College of Obstetricians and Gynecologists, Statement on HR 1833, November 1, 1995, 
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During the December 1996 AMA House of Delegates Interim Meeting, the House reaffirmed a 
number of its positions on abortion, including its policies on “Policy on Abortion,” “Right to 
Privacy in Termination of Pregnancy,” and “Abortion.” The House also referred the matter to 
the AMA Board of Trustees, requesting it to undertake a “study of late-term pregnancy 
termination techniques and circumstances to ensure that they conform to the standards of good 
medical practice.” Furthermore, the House resolved that the AMA would work with pertinent 
medical specialty organizations to develop clinical practice guidelines appropriate for late-term 
pregnancy termination.'^^ 

In response to that request, the AMA convened a study group comprised of one representative 
from each of the following physician groups: the American College of Obstetricians and 
Gynecologists (ACOG), the American Academy of Family Physicians (AAFP), the American 
Academy of Pediatricians (AAP), the AMA Council on Scientific Affairs, the AMA Council on 
Legislation, the AMA Council on Medical Education, and the AMA Council on Ethical and 
Judicial Affairs. In addition, a representative from the Illinois State Medical Society, which 
introduced the original Resolution 225, and from the Pennsylvania Medical Society, which 
introduced the original Resolution 20S, participated in the study group. 

The report that emerged from this study group, Report 26 of the Board of Trustees (A‘97) on 
Late-Term Pregnancy Termination Techniques, was written primarily by three AMA staff 
members. The Board of Trustees decided that the principal author on the report would be from 
AMA’s science area. Therefore, a staff representative from the Office of Scientific Affairs wrote 
the bulk of the report, while representatives from the Offices of Legislative Affairs and the 
Council on Ethics and Judiciary Affairs made significant contributions in their respective areas 
of expertise. The report .contained six sections. 

• A review of the data available, on abortion and later-term abortion. 

•_-.TJefinitions-effrie4ypes-ofaboirioBS-perferffie4-at4iffg-Feat-stagos-o-f — 

pregnancy. 

• A review of complications and sequelae related to abortion. 

• A discussion of the legal context of medical decision-making regarding 
abortion. 

• A description of policies of major medical societies on late-term abortion. 

• An overview of ethical considerations related to abortion, in general, and with 
respect to gestational age, specifically. 

The scientific section of the report consisted of sections 1-3 and 5. The report pointed out the 
lack of clarity in the House of Delegate’s Substitute Resolution 208. Specifically, the report 
asked whether the term that the House used, “late-term pregnancy termination techniques,” was 
intended to include only third trimester procedures or any post- viability procedures in the study. 


13 Syb. Res. 208 {!-%). 
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The report’s most salient points of the scientific sections of the report included the following; 

• There is an overall lack of useful data on later-term abortion and related 
maternal morbidity. 

• Some procedures used to induce abortion prior to viability are the same or 
similar to procedures used to induce abortion after the fetus has become 
viable. 

• “Viability ” defined by the U.S. Supreme Court as “the capacity for 
meaningful life outside the womb, albeit with artificial aid,” varies by 
individual fetus. 

• Before 20 weeks of age, the fetus is not viable. After 27 weeks of age, the 
fetus is viable. The period between 20 and 27 weeks constitutes a “gray 
zone.” 


• “Dilatation and evacuation” (D&E) and “dilatation and extraction” (D&X) are 
two similar labor induction methods that are used during second- and third- 
trimester of pregnancy^"^ 

• The distinction between the two procedures has not been recognized, 
universally. In fact, the organization collecting the most reliable information 
on abortion classifies both types of abortion as D&E. 

• There are no disaggregated data on the prevalence or maternal morbidity rate 
of D&X. 

• Rj^bFcb^mplTcatibnsTs^TTelateft^wtthfthe-abortionmietiKjdrt^ - 

• Risk of complications associated with D&E procedures was lower than those 
associated with other procedures used to induce abortion during the mid- 
second and third trimesters of pregnancy. 


"Dilatation and evacuation" refers genericaliy to transcervical procedures performed at 13 weeks gestation or 
later. D&E is similar to vacuum aspiration (the most common procedure used to induce abortion in the first 
trimester) except that the cervix must be dilated more widely because surgical instruments are used to remove 
larger pieces of tissue. When used as a mid-second- trim ester or third -trim ester procedure, D&E may require 
dismemberment. Some physicians use intrafetal potassium chloride or digoxin to induce fetal demise prior to a 
late D&E, to facilitate evacuation. The walls of the uterus are scraped with a curette to ensure that no tissue 
remains. (Source: Board of Trustees Report 26-A-97) According to the American College of Obstetricians and 
Gynecologists, "dilatatiorr and extraction" refers to a specific procedure that contains the following elements: 
deliberate dilatation of the cervix, usually over a sequence of days; instrumental conversion of the fetus to a 
footling breech; breech extraction of the body excepting the head; and partial evacuation of the intracranial 
contents of a living fetus to effect vaginal delivery of a dead but otherwise intact fetus. (Source; Board of 
Trustees Report 26-A-97, which sites American College of Obstetricians and Gynecologists, Statement on Intact 
Dilatation and Extraction, January 1997.) 

"Late-Term Pregnancy Termination Techniques," Board of Trustees Report 26-A-97, 
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At the February 1997 Board meeting in Arizona, the Board voted to convene a smaller study 
group to review the report and make suggestions on the content. At this point, the report did not 
include any recommendations. The small (second) study group consisted of representatives from 
the ACOG, AAP, the delegation from Pennsylvania, the delegation from Illinois, the Board of 
Trustees, the Council on Legislation, and the Office of Scientific Affairs. 

In the meantime. Representative Canady (R-FL) reintroduced the bill as H.R. 1 122. H.R. 1 122 
was nearly identical to the original 1995 bill. On March 20, 1997, the measure passed the House 
by a vote of 295-136 and was placed on the Senate Legislative Calendar, 

This AMA Board appointed study group met on April 6, 1997 in Chicago to discuss the draft 
report on late-term pregnancy termination techniques. The group decided to accept the science 
component in its entirety and request revisions for the component on ethics. One member of the 
group drafted an initial set of recommendations, which became the foundation for the final 
recommendations. Ultimately, the report included the following recommendations: 

• The American Medical Association reaffirms current policy regarding 
abortion. 

• The term, “partial birth abortion” is not a medical term. Therefore, it will not 
be used by the AMA. 

• According to the scientific literature, there does not appear to be any 
identifiable situation in which intact D&X is the only appropriate procedure to 
induce abortion, and ethical concerns have been raised about intact D&X. 

The AMA recommends that the procedure not be used unless alternative 
procedures pose materially greater risk to the woman. The physician must, 
however, retain the discretion to make that judgment. 

-• — “I-t-isThe^ysieiaii-wlM>-&hould-determiiie^eviability-of~a-spe&ific-fettJS^ 

• In recognition of the constitutional principles articulated in Roe v. Wade, the 
AMA recommends that abortions not be performed in the third trimester 
except in cases of serious fetal anomalies incompatible with life. 

• The AMA will work with the American College of Obstetricians and 
Gynecologists and the American Academy of Pediatrics to develop clinical 
guidelines for induced abortion after the 22"^ week of gestation. The 
guidelines should be evidence-based and patient-focused. 

• The American Medical Association urges the Centers for Disease Control and 
Prevention as well as state health department officials to develop expanded, 
ongoing surveillance systems of induced labor. This would include but not be 
limited to a more detailed breakdown of: 

1) the prevalence of abortion by gestational age, 

2) the type of procedure used to induce abortion at each gestational age, 

3) maternal and fetal indications for the procedure, 

4) abortion- related, maternal morbidity and mortality statistics, and 

5) type and severity of both short-and long-term complications. 
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• The AMA will work with appropriate medical specialty societies, government 
agencies, private foundations, and other interested groups to educate the public 
regarding pregnancy prevention strategies, with special attention to at-risk 
populations, which would minimize or preclude the need for abortions. 

During its April 14-17, 1997 Board meeting, the Board reviewed the proposed report on late 
term pregnancy termination. During this meeting, the Board voted to pursue two tracks. On one 
track, the Board approved the written report (Report 26 of the Board of Trustees (A-97)) and 
agreed that it would be submitted to the House of Delegates for consideration during the June 
House of Delegates Annual Meeting. On the other track, the Board decided to form a 
subcommittee comprised of representatives from the Board, the Council on Legislation, and 
staff. The subcommittee would be charged with reviewing all of the information available 
related to H.R, 1 1 22 so that the AMA could “reevaluate” the report and develop a response to the 
pending partial abortion legislation. The Board agreed to follow up on the issue via telephone 
conference following the subcommittee’s deliberations.-^^ 

The Board’s authority to take a position on H.R. 1 122 was sanctioned by K-535.995, AMA 
Policy Actions, which states, 

“In the absence of specifically applicable current statements of policy, the Board of 
Trustees shall determine what it considers to be the position of the House of Delegates 
based upon the tenor of past and current actions that may be related in subject matter. 

Such determinations shall be considered to be AMA policy until modified or rescinded at 
the next regular or special meeting of the House of Delegates. Further, the Board of 
Trustees has the authority in urgent situations to take those policy actions that the Board 
deems best represent the interests of patients, physicians, and the AMA. In representing 
AMA policy in critical situations, the Board will take into consideration existing policy. 

The Board will imihedi^ely inform the^peakefofth^HouseTTDelegates and“directttTe“ 

Speaker to promptly inform the members of the House of Delegates when the Board has 
taken actions which differ from existing policy.” 

The policy further states, “Any action taken by the Board which is not consistent with existing 
policy requires a 2/3 vote of the Board. When the Board takes action which differs from existing 
policy, such action must be placed before the House of Delegates at its next meeting for 
deliberation.”^^ 

From late April to late May 1997, the partial birth abortion issue became the most urgent issue 
on the Board’s agenda, calling for a flurry of communications including six morning telephone 
conferences and numerous other phone conversations among and between Board members, 

AMA staff, and senior Republican U.S. Congressmen. 

"Late- Term Pregnancy Termination Techniques," Report of the Board of Trustees, 26-A-97. For a complete text 
of the recommendations, see Appendix D. 

Minutes from the AMA Board of Trustees Meetmg (April 14-17, 1997), 

IS BOT Rep. FF, A-79; Reaffirmed: CLRPD Rep. B, 1-89; CLRPD Rep. 1-93-2, 

19 Ibid. 
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On Friday, April 25, the AMA Board and senior AMA staff engaged in the first telephone 
conference meeting on the partial birth abortion issue. During the April 25 meeting, the 
subcommittee reported that it had engaged in a number of conference calls, and during one of 
those calls, it had given the ACOG an opportunity to present its views on the legislation. The 
general consensus among Board members was that the pending legislation (H.R. 1 122) was 
poorly witten; the bill's vague language made it unclear what procedure the bill addressed. 
Moreover, Board members expressed concern about components of the bill that would 
incriminate physicians and undermine physicians’ medical judgment. Prior to the meeting, the 
subcommittee, with help from the AMA Council on Legislation, had drafted suggested 
amendments to H.R. 1 122 and criteria that the bill would have to meet in order to be acceptable 
to the AMA. These comments w'ere circulated to members of the Board prior to the meeting. 
The subcommittee noted the following specific problems with the bill and proffered the 
following recommendations; 

• The bill would place adjudication and enforcement within the criminal justice 
system, undermining the medical judgment required to evaluate circumstances 
surrounding the performance of the procedure. Therefore, the subcommittee 
recommended that oversight and enforcement be established through the state 
medical licensing boards. 

• The term, “partial birth abortion,” used in the bill to define the prohibited 
conduct, is not a recognized medical term and is not sufficiently defined to 
avoid confusion with other procedures. 

• The bill prohibits the act without regard to whether it relates to induced of 
spontaneous abortions, 

make the judgment in the best interests of the patient.^'^' 

At the close of the April 25 meeting, the Board voted to oppose H.R. 1 1 22 as drafted, but to 
retain its public stance of neutrality by stating that the AMA w'as still reviewing and considering 
the language of the bill. The Board also voted to “advise the Senate sponsors that, in order for 
the AMA to not publicly oppose H.R. 1 122, modifications in the bill related to the four problem 
areas must be made.”^-^ 

Originally, the AMA intended to give Senator Santorum and the congressional leadership one 
week to respond to the AMA’s letter. However, one week passed, and the congressmen did not 
respond. Throughout the remainder of the negotiation process, the AMA continued to 
communicate with its contacts in Congress and request a response within a week; however, the 
congressmen rarely responded within the desired time frame. 


Minutes from the AMA Board of Trustees Telephone Conference {April 25, 1997). 

21 m. 
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On May 2, 1997, the Board and senior AMA staff reconvened for a second 9;00 a.m. telephone 
conference call. During this meeting, the Board focused two issues that they perceived to be the 
major problems with the bill: poor definitions arid the criminalization of physicians. During this 
meeting, the Board also heard a report from the AMA Washington Office on activities related to 
H.R. 1 122. The Washington Office informed the Board that there might be a window of 
opportunity within the following days to effect changes in the bill's language. To take advantage 
of this opportunity, the Board voted to authorize two of its members to negotiate directly with 
“the H.R. sponsors and Congressional leadership on language according to Board consensus 
which is that the AMA could support the prohibition on “partial birth abortion” if it is defined as 
intact dilitation (sic.) and extraction or D&X and if a medical board plays a significant role in the 
penalty process.”^^ Die decision to authorize two Board members to negotiate directly with 
members of Congress was unusual; however, the decision was in accordance with AMA policy. 
According to AMA Bylaw B5.4, the Board is authorized to “perform all acts and transact all 
business for or in behalf of the Association.”^^ 

The following week, the designated AMA Board member negotiators and the AMA Executive 
Vice President held a conference call with Representative Canady and Senator Santorum to 
lobby for changes to the bill’s language. The congressmen indicated that the bill would probably 
not come to the Senate floor until the following week, and they agreed to take the AMA’s 
message back to congressional leaders. Finally, the congressmen requested to view a copy of the 
AMA’s “scientific report” on late term-pregnancy tennination techniques. Although the AMA 
representatives were willing to share the report with the congressmen, they did not believe that it 
was appropriate for the report to be shared with the congressmen before it was transmitted to the 
AMA House of Delegates. 

The following Friday, on May 9, the entire Board met for a third telephone conference call on 
H.R. 1 122, During that meeting, the Board voted “to mail the delegates and alternative delegates 

the Speaker and a memo from the Board Chair outlining the criteria being used by the Board for 
AMA support of any legislation impacting medical decision-making.”-^'^ During the telephone 
conference, the Board also decided to fax communications to the Federation leadership the 
following Monday and provide copies to the press as well ^ to Congress. 

On Thursday, May 1 5, the Executive Committee of the Board and five members of senior AMA 
staff convened for a fourth morning telephone conference call on H.R. 1122. The Executive 
Vice President reported that the Board Chair had been engaged in 1 1th hour negotiations with 
congressional leaders on H.R. 1122. During the meeting, the Executive Committee members 
were informed that the Senate was in the process of debating the Feinstein Amendment and the 
Daschle Bill; however, the Board did not devote much time discussing these other pieces of 
proposed legislation related to the issue of partial birth abortion. 


22 Minutes from the AMA Board of Trustees Telephone Conference (April 25, 1997}. 
AMA Bylaws, B-5.40on Duties and Privileges of the Board of Trustees. 

Minutes from the AMA Board of Trustees Telephone Conference (May 9, 1997). 
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The Board meeting attendees noted that there had been “enormous improvement in the language 
of H.R. 1 122, including: (1) deletion of no other procedure language, covering the life of the 
mother, and (2) inclusion of the state medical board making an expert decision as to whether the 
physician made the best judgment.”^-^ Interestingly, the latter change in the bill’s language did 
not actually meet the criteria established by the subcommittee prior to the April 25 meeting. The 
bill’s language permitted an indicted physician to stand before a state medical board; however, a 
criminal court would still make the final determination of guilt or innocence. Moreover, the 
Congressional leaders and sponsors of the bill were unwilling to accept a third item requested by 
the Board — the use of the medically-accepted term, “dilatation and extraction." To address the 
AMA’s third bulleted point, the Executive Committee considered the following sentence, which 
the AMA proposed to be added to the existing bill. The proposed sentence stated, “As used in 
this section, the- term ‘vaginaliy delivers a living fetus before killing the fetus’ means 
deliberately and intentionaily delivers into the vagina a living fetus or substantial portion thereof 
for the purpose of performing a procedure with the intent to kill the fetus and then to complete 
the act of killing the fetus.’ The Executive Committee voted to authorize the AMA 
Washington staff to forward the proposed language change to the bill sponsors and congressional 
leaders. Notably, there is no record in the meeting minutes that the Executive Committee 
discussed the AMA’s fourth bulleted point, that “the physician must retain the discretion to make 
the judgment in the best interests of the patient." 

That same day in the Senate, Senator Tom Daschle (D-SD) proposed Amendment SP 289, the 
“Daschle Substitute,” which would make it “unlawful to abort a viable fetus unless the physician 
certifies that continuation of the pregnancy would threaten the mother’s life or risk grievous 
injury to her physical health.. The bill was defeated by a vote of 64-36. 

The following day, the foil Board and senior AMA staff convened for a fifth telephone 
conference call. During this conference call, the Board Chair updated the Board on, the previous 
.4^ds.Execut4ve™Committee-oon.feenGC-GaiTmeetmgv-T'-he^hai^-epOTted.fiiat~th®F©~lmd“%eea-- — 
multiple calls between the Board and Senator Saiitorum, and there remained a chasm between 
the changes in the legislative language that the AMA demanded and the changes that the 
congressmen were willing to make. 

The AMA Washington Office reported that the Senate would vote on the measure the following 
Tuesday, May 20. It also reported that Senator Santorum and the congressional leadership had 
returned to the AMA that morning. The Washington Office reported that while the congressmen 
wem not willing to adopt the language proposed by the AMA, they did review the AMA’s 
proposed language and had introduced their own modifications to the bill’s language. The 


25 Minutes from the Executive Committee of the AMA Board of Trustees Tekphone Conference (May 15, 1997). 
Note that the revised bill contained the phrase, "The Partial Birth Abortion Ban Act of 1997 — Amends the 
Federal criminal code to prohibit any physician from knowingly performing a partial birth abortion in or 
affecting interstate or foreign commerce, unless it is necessary to save the life of the mother..." The previous 
version of the bill included an additional clause, "...and provided that no other medical procedure would 
suffice," This clause was deleted from the revised version of the bill. 

2b Minutes from the Executive Committee of the AMA Board of Trustees Telephone Conference (May 15, 1997). 

22 "Post-Viability Abortion Prevention Act," introduced by Tom Daschle, May 15, 1997. 
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Washington OfRce representative indicated that the revisions in the language appeared to be 
acceptable based on what he understood from his telephone conversation with the congressmen. 
The Washington Office representative stressed that the Board should agree to support H.R. 1 1 22, 
as modified, because the bill met the criteria that had been established. The Board agreed that 
the modified language would be faxed to the Board and that a conference, call would be 
scheduled the next day to vote on the matter.-^'* 

The following morning, the Board of Trustees convened to vote on H.R. 1122. Notably, six 
voting members, including the Board Chair and the other Board member who originally had 
been authorized to negotiate with congressional leaders, were absent. The Board received for 
consideration the most recently drafted revisions to H.R. 1 122 along with the revisions deemed 
necessary by the Executive Committee. The Board decided that the proposed new language was 
basically identical to that which the Committee had recommended. The Board voted to “support 
the H.R. 1 122, ‘partial birth abortion’ legislation if amended consistent with the AMA’s 
concerns as outlined in the attachment to these minutes.’’^^ 

Much of the remaining Board discussion focused on how the AMA would communicate its 
position to the general public. The Board decided that there would be no announcement until the 
bill had been amended. The Board also decided that the AMA would not be proactive about its 
support for the bill. Furthermore, the Board decided to issue a statement explaining that the 
AMA supported the bill because it had been changed significantly to “substantially meet the 
criteria which the Board established for any abortion legislation and narrowly defines' the 
procedure to be restricted.”^'^ The AMA claimed that the amended language: 

• Makes it clear beyond any question that the accepted abortiqn procedure 
known as dilation (sic.) and evacuation is not covered by the bill, 

“• PermitsTh^prace^dureTo“saveTheiifeDfihemiotberwi1hotit'anyTjbligatronTo~ 
show that “no other procedure would suffice,” 

• Does not restrict use of the procedure for physicians intending a live delivery 
at the outset, i.e., it can be done as necessary in their best medical judgment, 

• Entitles a charged physician to stay any criminal proceeding in order to obtain 
expert review by the state medical licensing board of any questioned conduct 
under the bill for use at 

Finally, the Board suggested that the state medical associations and the national medical 
specidty societies, as well as those who had been sent a copy of the AM.*\’s scientific report, 
“Late-Term Pregnancy Termination Techniques,” receive a copy of the statement. 


Minutes from the AMA Board of Trustees Telephone Cortference {May 16, 1997). 
Minutes from the AMA Board of Trustees Telephone Conference {May 19, 1997). 
30 Minutes from tlie AMA Board of Trustees Telephone Conference {May 19, 1997). 
JbM. 
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During the period of time that the AMA Board spent negotiating with the U.S. Congressmen on 
the bill’s language, the AMA had not engaged in communications with the American College of 
Obstetricians and Gynecologists or any other specialty societies. The absence of communication 
during this time period was ironic in light of the AMA’s effort to bring together — through better 
collaboration and communication — the professional associations that represent the professional 
associations. The keystone of this effort was the AMA’s leadership in assembling the 
“Federation of Medicine,” a loosely structured coalition of national and state medical 
associations. During the period of time that the Board was deliberating on the partial birth 
abortion legislation, other areas of the AMA were drafting the AMA’s “Statement of 
Collaborative Intent,” which would be unveiled at the June 1 997 Annual Meeting. The 
“Statement of Collaborative Intent,” included the following principles: 

• Organizations of the Federation should collaborate in the development of joint 
programs and services that benefit patients and member patients 

• Organizations in the Federation should seek ways to enhance communications 
among physicians, between physicians and medical associations, and among 
organizations in the Federation. 

• Organizations in the Federation should support, whenever possible, the 
policies, advocacy positions, and strategies established by the Federation of 
Medicine. 

• Organizations in the Federation should inform other organizations in the 
Federation in a timely manner whenever their major policies, positions, 
strategies, or public statements may be in conflict. 

The day after the AMA Board voted to support H.R. 1 122, the Senate approved H.R. 1 122 but 
fell three votes short of the two-thirds majority needed to override President Clinton’s promised 

jvetQ_[nj-be. days that followed, many d octors were outrage d that the Board of T rustees had 

endorsed a legal ban on an abortion procedure after the Association, itself, had voted to rernmn 
neutral at its most recent meeting in December 1996. 

Furthermore, the AMA was criticized in the press by journalists and pro-choice leaders. 

In a story that broke in Modern Healthcare magazine, Jonathan Gardner reported that on the 
same day that the AMA announced its support of the partial birth abortion ban, the AMA’s 
executive vice president had sent an eight page letter to Newt Gingrich delineating the AMA’s 
requests regarding the upcoming budget battles on Medicare. Furthermore, the AMA was 
criticized for appearing to contradict the recommendations of the report that it had disseminated 
only one week before. In the report that the AMA had issued, “Late-Term Pregnancy 
Termination Techniques,” the AMA stated that abortion is “a medical matter between the patient 
and physician, subject to the physician’s clinical judgment,” 

“The AMA clearly cares more about moving their political agenda through a Republican - 
controlled ’anti-choice’ Congress than they do about women’s health or protecting women’s 


32 Rich, Frank, "Hypocritic Oath,” The New York Times, May 29, 1997, Section A, p. 21 . 
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^'onstitutional liberties,” said Kate Micheiman, President of the National Abortion and 
iproductive Rights Action League.-^-J The Wall Street Journal’s Albert Hunt wrote, “The 
American Medical Association became steeped in politics this week when it surprisingly 
endorsed the [partial birth abortion] ban; there are credible reports the doctor’s lobby secretly 
struck a deal with GOP leaders over Medicare reimbursement in return for the endorsement.,.”^-^ 

AMA’s executive vice president defended the AMA’s decision saying, “The issue is whether the 
partial delivery of a living fetus for the purpose of killing it outside of the womb ought to be 
severely restricted. We believe, as a matter of ethical principal, it should rarely if ever be done. 
And although we also believe physicians should have broad discretion in medical matters, both 
this procedure and assisted suicide can and should be regulated if the profession won’t do 
it...AMA’s congressional advocacy is derived exclusively from the profession’s values, 
especially the patient-physician relationship.”^-^ 

Contradicting the Executive Vice President’s statement, the Chair of the AMA Board of Trustees 
spoke up a month later and claimed that the AMA would not have wanted any legislation on 
partial birth abortion. The Chair explained the AMA’s apparent change of heart as a strategic 
necessity. Since 1995, 35 states had tried to pass laws banning the procedure, some with more 
sweeping language than the federal bill. The AMA Board Chair said that the question was not 
how to preserve physician autonomy, but how to prevent the most restrictive proposals from 
getting passed into law. “In an ideal world, there would have been no legislation. That was our 
preference. Unfortunately, it’s not an ideal world.”^^ 

)i June 24, 1 997, at its Annual Meeting, the AMA House of Delegates deliberated on the 
Board’s earlier endorsement of H.R. 1122. During the debate, delegates voiced strong concerns 
about the criminalization components in the law. But others argued that by not supporting the 
Board’s action, the AMA would seriou sly undermine its own credibility and jeopardize the 
AMA’s power to negotiate with Congress. Such action would be particularly detrunehtal'totEe" 
AMA at a time when Congress was considering matters related to Medicare, managed care, and 
malpractice laws. After five hours of official debate and three days of hallway conversations, the 
House overwhelmingly supported a compromise measure that supported the Board’s action. But 
the House added a caveat that AMA policy “strongly condemn any interference by the 
government or other third parties,” and that the AMA would work with the ban’s sponsors in 
Congress and in various states to eliminate criminal penalties. 


Seelye, Katherine, "AMA Votes to Support a Ban on Late Abortion Procedure," The New York Times, May 20, 
1997, Section A, p.l. 

Hunt, Albert, "Politics and People: Daschle Charts Common Ground on Abortion," The Wall Street Journal May 
22, 1997, Section A, p. 15. 

3^ "Partial Birth Abortion Ban Act of 1997" (letter from P, John Seward, Executive Vice President, American 
Medical Association, to the New York Times, regarding AMA support of H.R. 1122). 

36 Trafford, Abigail, "The Doctors Invite Congress In," Washington Post, June 30, 1997, Section A, p. 19. 

3^ Seelye, Katherine, "AMA Ratifies Leaders' Call for a Late-Term Abortion Ban," The New York Times, June 23, 
1997, Section A, p, 1 1; Trafford, Abigail, "The Doctors Invite Congress In," Washington Post, June 30,'l 997, 

J Section A, p. 19. 
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Since that time, there has not been a lot of attention surrounding the AMA’s decision, primarily 
because the issue at the national level has been quiet. On October 8, 1997, the U.S. House of 
Representatives agreed to amendments made by the Senate. The measure was signed in the 
House and the Senate and presented to President Clinton the following day. On October 10, 
1997, the President vetoed the “Partial-Birth Birth Abortion Ban Act of 1 997," 

Costs to the AMA 

Due to the fact that H.R. 1 122 was vetoed by President Clinton and the U.S. Senate was unable 
to override the veto, the Partial-Birth Abortion Ban Act of 1997 was never passed. Still, it is 
likely that the AMA’s decision to take a position supporting the bill one-month before the House 
of Delegates meeting did have an impact on the relationships between: 

• the Board of Trustees and the House of Delegates, 

• the Board of Trustees and staff, 

• the AMA and members, 

• the AMA and non-member physicians, 

• the AMA and the American College of Obstetricians and Gynecologists 
(ACOG), and 

• the AMA and other specialty societies. 


In the absence of polls or surveys, however, it is impossible to assess the maimer in which and 
the degree to which the Board’s decision to support H.R. 1122 affected these relationships. The 
Board’s decision to support H.R. 1 1 22 may also have had ramifications in two other important 
areas: the AMA’s reputation with the general public and the AMA’s decision-making process. 


Some of this press applauded the AMA’s decision; however, the bulk of the media reports 
castigated the AMA’s decision. Among other things, they suggested that the AMA supported the 
Republican bill to win Republican support of Medicare legislation that was sympathetic to 
physicians’ financial interests. There is no evidence proving this to be true. Nonetheless, the 
AMA worked with the Republican leadership and submitted AMA recommendations on 
Medicare legislation on the same day that the AMA aimounced its support of H.R. 1122. 

Through its actions, the AMA gave the public the impression that the AMA had calculated the 
timing of its endorsement of H.R. 1 122 to appeal to Republican politicians. As a result, the 
AMA painted a picture of itself as (1) primarily concerned about protecting the financial interests 
of physicians and (2) aligned with the conservative Republicans. 


The Board of Trustees’ actions were sanctioned by AMA policy (which permits the Board to 
- determine AMA policy in “urgent situations”). However, this crisis mode of policy-setting was 
perhaps the least preferable mode of establishing policy because it did not employ the 
mechanisms established to ensure that important policy decisions w’ere developed through 
thoughtful, deliberative, and democratic processes. Therefore, the Board’s actions may have 
taken a toll on the decision-making process at the AMA, setting a less-than-ideal precedent for 
decision-making in “urgent situations.” 
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)its decision to support H.R. 1122, the Board’s actions: 

• Circumvented the policy-setting mechanism of the House of Delegates. 

• Assigned non -professional negotiators to the task of engaging in high-stakes 
negotiations. 

• Allowed the decision-making of controversial policies to be made by 
relatively few individuals, without many key individuals present when final 
decisions were made. 


Analysis of the Process 

Over a year has passed since the AMA Board of Trustees engaged in the flurry of phone 
conference calls on the partial birth abortion issue and subsequently announced the AMA’s 
support for H,R. 1122. It cannot be determined whether the AMA’s action resulted in substantial 
damage, or benefit to the AMA or whether the Board of Trustees should have or should not have 
taken the action supporting H.R. 1 122. To this day, individuals at the AMA will argue for both 
sides of this contentious issue. In spite of these divergent opinions, many individuals familiar 
with the decision to support H.R. 1 1 22 would agree that the decision-making process was less 
than ideal. 

The decision-making process used to address the issue of H.R. 1 1 22 was in stark contrast to the 
lemocratic framework for decision-making that the AMA employed under ordinary 
circumstances. The most prominent problems with the decision-making process on H.R. 1 122 
were thnt individual actors played too influential a role in framing the issues and that external 
-politics.gieatl y swayed the d ec ision-making process. Moreover, when the decision to support 
H.R. 1 122 was finally made and journalists asked the'AMAv^irKaa“decMed"tS“snppOTt^ 
ban, the AMA lacked a consistent, convincing, and coherent response. 

Historically, the AMA had managed to address the issue of abortion without muddling in the 
politics of abortion. It avoided controversy by consistently emphasizing established AMA 
policies that focused on the sanctity of the physician-patient relationship and the physician’s 
judgment in medical matters. 

When the AMA first became involved in the issue of partial birth abortion, the Board of Trustees 
was conscientious about drawing from existing AMA policies to develop its position. For 
example, after the Council on Legislation submitted its October 1 995 recommendation in favor 
of supporting H.R. 1833, the Board of Trustees voted to remain neutral on the A review 
of legislative debate in the U.S. Congress during the Fall of 1995 revealed frequent reference to 


The Coundl on legisiaEion's position to support H.R. 1833 in late 1995 turned primarily on a clinical determination 
of the acceptabiiity of a certain iate-teim pregnancy termination procedure — Intact Dilatation and Extraction 
{D&X). This clinical determination should have been the responsibility of ttie Council on Scientific Affairs, but 
there is no indication that the views of this or any other AMA Councii was sofidted or considered by the Councii 
on Legislation. Moreover, the COL’s position to support a Federal ban on a medical procedure contradicted 
long-standing AMA policy. 
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the AM A Council's position on H.R. 1 833, and the fact that the AMA Board took no position on 
the bill. While the Board took a position minimally consistent with AMA policy, its failure to 
oppose H.R. 1 883 — and thereby directly challenge the position of the COL — may have 
persuaded some in Congress to support the Bill, thus contributing to its passage in the House and 
Senate. Although the President vetoed the Bill, and Congress failed to override it, the Board 
may have been mindful of its last skirmish over the partial birth abortion issue when it decided to 
act more forcefully when the bill reappeared as H.R. 1122 during a subsequent Congress. 

More than a year later, when the House referred the matter of late-term pregnancy termination 
techniques to the Board, the Board initially remained mindful about confining its work to the 
parameters defined by the House. In an attempt to center the issue on factual rather than 
emotional or political issues, the Board assigned primary authorship of the study of late-term 
pregnancy termination techniques to a representative from the AMA’s science area. 

Soon thereafter, however, internal politics began to seep into the decision-making process. For 
example, while the report was being drafted, individuals who personally supported H.R. 1 122 
began to try to sway the decision-making process by attempting to influence the content of the 
written scientific report. Over time, individual influences played an increasing role in framing, 
the final decision-making process. The politicization of the issue became a fait accompli in the 
early spring of 1997 when the AMA begait to negotiate on the bill language with a handful of 
Republican congressmen. There is no evidence that the AMA ever embarked on discussions 
with sponsors of other congressional bills on partial birth abortion issues. This may be because 
H.R. 1 1 22 was the most visible of the partial birth abortion bills being debated in Congress. 
Furthermore, it was the one being sponsored by the Republican leadership and therefore the one 
most.likeiy to actually pass both the House and the Senate. It is likely that the AMA felt that it 
needed to take a position on the most visible and contested of the partial birth abortion bills. 

became less focused on interpreting AMA policy and lost sight of their option to not take 
position on the partial birth abortion legislation. They became more focused on their 
negotiations with the congressmen and determined to walk away from the negotiating table with 
an agreement in hand. 

As the AMA became detemiined to cut a deal with the congressmen, the decision-making . 
process began to reel out of the control of the AMA and into the control of the congressmen on 
the other side of the negotiating table. The congressmen had three major advantages to leverage 
dieir positions. First, the congressmen were seasoned, adept negotiators. Meanwhile, the Board 
of Trustee members were not trained negotiators. Second, the congressmen were accustomed to 
operating under intense pressure in time-sensitive situations and using time constraints to their 
own advantage. The AMA, on the other hand, was not accustomed to operating under such high- 
pressure conditions. Third, the congressmen had power to influence other pieces of legislation 
that would have an impact, on the AMA and its members. Although it is unlikely that any 
conversation of a quid pro quo ever transpired, both sides were keenly aw^ of Congress’ power 
to either greatly help or greatly hinder the medical profession through its influence on other 
pieces of legislation. 
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,1 its detennination to engage in successful negotiations with the congressmen, the AMA policy 
makers gradually abandoned a number of the conditions that they had originally established for 
arriving at an agreement with the congressmen. An analysis of recommendations and criteria set 
by the Board over-time reveals a gradual ratcheting down of the AMA’s standards. In fact, only 
one out of four of the original recommendations for bill language changes were actually made in 
the final version of the bill that the AMA endorsed.-^^ When the AMA announced its support for 
H.R. 1 122, the AMA issued a statement explaining that the changes in the bill’s language met 
the Board’s criteria. It is more accurate to suggest, however, that the Board’s criteria shifted to 
meet the bill’s (slightly modified) language. 

The involvement of the U.S. congressmen — along with internal pressures from AMA staff who 
supported of H.R. 1 122 — ^also gave the AMA’s policy decision an unusual sense of urgency and 
perhaps an over-inflated sense of importance. As a result, the AMA decision-makers became 
convinced that it was imperative that the AMA take a position on the Partial-Birth Abortion Ban 
Act rather than wait for the House of Delegates to deliberate on the issue. 

The Board’s decision to take a position on the abortion legislation — that some would argue was, 
in many ways, in opposition to the House’s previous positions— placed the House of Delegates 
in a difficult position. The House could reverse the Board’s decision, thereby undermining the 
Board, jeopardizing the AMA’s negotiating power with Congress, and embarrassing the 
organization as a whole. Or the House could endorse the Board’s deci.sion even though the 
Board’s position contradicted a number of the policies that the House had voted to reaffirm just 
Mx monfiis prior. In the end, the House made the best decision it could and took the middle 
ground, reaffirming the Board’s decision but adding caveats regarding the AMA’s opposition to 
government interference into the pmctice of medicine and the criminalization of the procedum. 

Those handling the AMA’s cbniinuhTcanons widrtheTJubikrweremobae^ndept-atreconciling^ 
seemingly contradictory statements and/or actions. First, the AMA’s announcement of its 
support for H.R. 1 122 came about a week after it had mailed copies of its scientific report on 
late-term pregnancy tennination techniques. The AMA’s announcement appeared to contradict 
parts of the written report that indicated that the AMA’s policies supported ^e physician-patient 
relationship and the physician’s judgment in medical matters. Second, the AMA had the 
misfortunate of poor timing — it submitted its position letter on Medicare legislation, on the same 
day that it announced its support of the partial abortion ban. By sending these two documents at 
the same time, the AMA set itself up for accusations ofpiaying politics with the Republicans 
over Medicare legislation. Then, AMA spokespersons proceeded to deny a quid pro quo 
arrangement with the Republican congressmen, and they rationalized the AMA’s decision to 
support H.R. 1 122 using different explanations that appeared to contradict each other. 

During its final telephone conference meeting on the issue on May 1 9, the Board had delineated 
the AMA’s public explanation for its support of H.R. 1 1 22. However, this public statement 
failed to explain why the AMA decided that it needed to take a position at all and why the 


The recontmendaHons were: (1) oversight and en/orcement established through the state medical Uceming 
boards, (2) discontinued use of the non-medical term, "partial birth abortion/' (3) an allowance for spontaneous 
abortions, and (4) ultimate discretion made by the physician. 
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AMA’s action seemed to conflict with the recommendations of that the AMA had disseminated 
one week prior through its report on late-term abortion. Because the AMA’s official 
announcement did not address these issues, AMA spokespersons developed different public 
responses to these questions. 

The AMA’s executive vice president claimed that legislative intervention on partial birth 
abortion was necessary. Furthermore, the EVP claimed that ethical principles and the 
profession’s value of the patient-physician relationship were the only factors driving the AMA’s 
decision to support H.R. 1 122. 

Meanwhile, the Chair of the Board claimed that the AMA had wanted to avoid legislation but 
felt obliged to take a position in order to prevent more restrictive state proposals from being 
passed into law. As the principal explanation for the Board’s action, this explanation was not 
convincing. At the time when Congress was discussing H.R. 1 122, Congress was also discussing 
two other partial birth abortion bills (the Feinstein bill and the Daschle Amendment) that were 
less stringent than H.R. 1 122, left more discretion to the physician, and were introduced by 
Democrats. These bills were barely mentioned during the Board’s telephone conference calls, 
and the Board never considered supporting either of these alternative pieces of partial birth 
abortion legislation. 

By providing different explanations for the AMA’s decision and providing explanations that 
were not supported by the evidence, the AMA risked giving the appearance of being dishonest 
about its motives. In the end, the image of dishonesty was worse for the AMA than the image of 
fighting to protect physicians’ financial interests. In the aftermath of the AMA’s decision to 
support H.R. 1 122, the AMA contended with both of these images. 


FINDINGS 


Issue: Policy Setting and Accountability 

Finding 1: The Board of Trustees failed to draw upon existing policy statements established 

by the House of Delegates. 

During the late 19S0s and early 1990s, the AMA maintained a position of neutrality on the issue 
of abortion. The House of Delegates had, however, established a number of AMA policies on 
specific aspects of the abortion issue. The AMA’s “Policy on Abortion” and its policy on the 
“Right to Privacy in Termination of Pregnancy” clearly advocated protection of the right to an 
abortion. Furthermore, H-5.990 stated that “the AMA will take no action which may be 
construed as an attempt to alter or influence the personal views of individual physicians 
regarding abortion procedures. Resolution H-5.993 stated that “the AMA furftier supports the 
position that the early termination of pregnancy is a medical matter between the patient and the 
physician, subject to the physician’s clinical Judgment, the patient’s informed consent, and the 
availability of appropriate facilities.” Resolution H-5.998, “Public Funding of Abortion 
Services,” stated that “the AMA reaffirms its opposition to legislative proposals that utilize 
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Ifederai or state health care funding mechanisms to deny established and accepted medical care to 
any segment of the population/^ 

With a number of policy precedents in place on abortion^ the AMA Board’s support of RR, 

1 122 reflects an independence of Judgment and action from the House of Delegate's policies 
which exceeds its responsibilities for interpreting House policies. Support of H.RJ 122 was 
rationalised by a decision that dilatation and extraction was not an established or scientifically 
accepted medical procedure because It was not specifically addressed in medical journals. 
Furthermore, it was argued that because much of the public was opposed to the procedure, D&X 
was not generally accepted. Honetheie^ in light of the AMA’s other policies on abortion, it is 
debatable whether the Boami’s actions on H.R. 1 122 were Justified, 

Issue: Roles and Responsibilities 

Finding 2; The AMA Board members disph-yed a lack of understanding of their rotes and 
responsibilities as a Board of Trustees as well as in relationship to the House of Delegates, 
management and staff 

According to the AMA’s Constitution, Article VI, “The legislative and policy-making body of 
the Association is the Hoiise of Delegates.. At the same timci H-53 5.995 gave the Board of 
Trustees fite author!^ “in the ab^nce of specifically applicable current statements of policy [to 
determine} what it considers to be the position of the House of Delegates based upon the tenor of 
past and current actions that may be related in subject matter,” The previous finding illustrates 
how these overlapping responsibilities have the potential to cause confusion in policy-setting 
roles and responsibilities. 

This 

during times of urgency, to determine policy “in the "^st interests of physicians, patients, 
and the AMA.” The Board’s decision raises two key issues regarding its interpretation of its 
authority. First, drere is no evidence as to how' fee Board determined that this was an “urgent 
sittsation” which caused them to act without waiting a month for the House of Delega^s’ 
meeting. The Board argued that, because the U.S. Senate was slated to vote on the Partial-Birth 
Abortion Ban Act of 1997, the issue was “urgent” and the Board was compelled to establish the 
AMA’s position on H.R, 1122 without waiting for the House of Delegates’ meeting. Others 
argued that the Board did not have to act when it did — it could have remained neutral and waited 
for ths House of Delegates to deliberate on the issue. 

Second, there were many ex^nples of actions which indicated that the Board confused its 
iegitimaie role to act “in the best interest of the patient, physician and the AMA” with fee 
operational responsibilities of management to execute the AMA’s vision. With the exception of 
some allusions to the Washington office staff, the Board members were described as playing a 
major role in negotiating directly with Congressional sponsors - functions for which they were 
ill-prepared, as welt as inappropriate. 

The Board indicated that it did not accuretely understand its role in establishing and supporting 
the vision and values of the AMA. Rather than focusing on its role as “steward” for fee 
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profession and the public healthy the Board got enmeshed in operational issues of lobbying, and 
lost sight of its responsibility for making decisions which, first and foremost, benefit the patient; 
and protect the physician-patient relationship. 

Issue: Strategic Fociis and Stakeholder Input 

Finding S: The AMA lacked an ongoing strategy and mechanisms for sar^eying its members 

and its stakeholders to ensure that the AMA represented their views. 

According to H-5 3 5, 995, the Board was to determine policy that best represented “the interests 
of patients, physicians, the AMA.” However, there were no market research efforts to gather 

infoimation about member’s and non-member physician’s abortion beliefs. Furthermore, there 
were no ongoing market research efforts that polled members about how policy positions that the 
AMA was considering would affect members’ decisions to continue or discontinue their AMA 
memberships. 


In the absence of an ongoing outreach strategy and mechanisms including polling or surveying of 
members, non-member physicians, and/or patients, it was impossible to provide concrete 
evidence that the AMA’s actions were in the best interests of any of these stakeholder groups. In 
general, the AMA appeared to rely on a general sense, based on national polls, that the American 
public was opposed to the partial birth abortion procedure, it is questiomble whether the opinion 
of the general public could serve as a proxy for the “best interest of patients and physicians.” 


Issue: Communication 

Finding 4: lackof a communications strategy to assure a imified, consistent AMA message 


inconsistaicy of its messages to the public. First, the AMA’s decision to support H.R. 1122 
' appeared to contmdict the recommendafion of its report on late tenn pregnancy termination 
techniques. Then, afier the AMA announced its support of H.R.- 1 122^ AMA spokespersons 
seemed to contradict each other’s statements. One spokesperson claimed that, based on ethical 
principles, the procedure had to be legislated. The other spokesperson indicated that die AMA 
had wanted to avoid legislating the procedure but was compelled to take a position in order to 
"prevent the most restrictive propo.sals from getting passed into law.” 


These contradictions occuned because the AMA lacked an organized strategy for effectively 
coiumuoicating its position on this (or other) issues. First, there were several spokespersons, 
rather than one individual designated as "liaison” to the public. Second, inconsistent and 
sometimes contradictoiy messages created a "credibility gap” for the association and mflected 
negatively on the medical comniumty. Finally, since the Board’s actions were not well-grounded 
in existing policy and inadequately supported by evidence of solidarity with other groups (inside 
and outside the AMA), the Board members and staff who participated in these actions may have 
jeopardized the AMA’s ability to negotiate on other significant policy issues in the future. 
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Conclusion 

Most of the individuals familiar with the decision-making process that took place during the 
spring of 1997 would agree that they are grateful that the issue has moved out of the limelight. 
This sentiment may have been spawned by the awkward nature of the decision-making process 
itself. The AMA Board of Trustees’ decision to support H.R. 1 122 was made in a cloud of 
ambiguity over roles and authority and without clear leadership. The Board’s decision-making 
process gave many a feeling of discomfort, especially since the poorly-guided decisions were 
intended to determine official AMA policy on a deeply controversial and emotional issue. 

In general, the AMA had gone to great lengths to ensure that AMA policies were products of a 
slow, well-thought-out, deliberative, and democratic process. For “urgent situations,” however, 
AMA policy allowed the Board to bypass AMA’s normal channels of democratic deliberation 
and voting. By authorizing the Board to take policy actions “in urgent situations,” the AMA’s 
Bylaws allow a haphazard system for AMA policy making during critical periods. 

Ironically, the combined effect of AMA policies was to allow the most critical, controversial, 
and high-visibility policy issues to be addressed using the least democratic, least researched, and 
least systematic decision-making process. If the AMA had more explicit policies about how to 
define “urgent situations,” the AMA might have emerged from the debate about the Partial Birth 
Abortion Ban Act of 1997 with a consistent, clinically-based message that reaffirmed the 
AMA’s influence in the health policy arena. Instead, the AMA blundered. In the process, the 
AMA risked its reputation and emerged from this decision-making process appearing to its 
stakeholders and the public as a poorly managed organization on the wrong side of the issue. 
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Annex A 

1995 

Sept. 1995 

Oct 1995 
April 1996 
Dec. 1996 

Jan. 1997 

Feb. 1997 

Feb. 1997 

March 1997 


Timeline of Events Related to the 
Decision to Support H.R. 1122, 
the Partial-Birth Abortion Ban Act of 1997 


H.R. 1 833, the “Partial-Birth Abortion Ban Act of 1995” was passed by the U.S. 
House of Representatives and the U.S. Senate 

The AMA Washington Office asked the AMA’s Council on Legislation to review 
H.R. 1833 

The AMA’s Council on Legislation submitted its recommendation to the Board of 
Trustees to support H.R. 1 833. The Board votes to remain neutral. 

President Clinton vetoed H.R. 1833, the first so-called “Partial Birth Abortion 
Ban Act.” 

During its December meeting, the AMA House of Delegates reaffirmed its 
“Policy on Abortion,” “Right to Privacy in Termination of Pregnancy,” and 
“Abortion.” 


The AMA Board convened a group of experts consisting of members from 
pertinent AMA Councils and medical specialty societies to study the issue of late- 


American College of Obstetricians and Gynecologists’ (.ACOG’s) Executive 
Board issued a statement saying it could identify “no circumstances under which 
this procedure (intact dilation and extraction (D&X)] would be the only option to 
save the life of the mother or preserve the health of the woman.” ACOG’s 
statement further said that D&X “may be the best or most appropriate procedure 
in a particular circumstance to save the life or preserve the health of a woman, and 
only the doctor, in consultation with the patient, based upon the woman’s 
particular circumstances, can make this decision.” 

The group studying late-term pregnancy termination techniques submitted its 
report to the Board of Trustees. 

The AMA Board of Trustees discussed the partial birth abortion issue at its 
February meeting and voted to convene a smaller group to make suggestions on 
the content of the late-term pregnancy termination techniques report. 

Rep. Charles Canady (R, FL) reintroduced legislation, H.R. 1122, which was 
identical to H.R. 1 833 introduced a year earlier, the “Partial Birth Abortion Ban ■ 
Act.” 
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April 14, 1997The Board of Trustees began a series of meetings on the partial birth abortion 

issue. They decided to develop two tracks. One track would submit the late-term 
pregnancy termination techniques report to the House of Delegates, and the other 
track would develop a policy position on H.R. 1 122. 

April 25, 1997 The Board of Trustees convened for a conference call meeting. The small study 
group outlined 4 major problems with the language of H.R. 1 1 22 and offered 
recommendations for changes. The Board voted to oppose H.R. 1 122. 

May 2, 1997 The Board of Trustees convened for a conference call meeting. The Board voted 
to authorize two individuals to negotiate directly with congressmen. 

May 19, 1997 The Board of Trustees convened for a conference call meeting. The Board voted 
to support H.R. 1 122. 

May 20, 1997 The AMA announced its support of H.R. 1122, as amended. 
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B 


Relevant AMA Policies 


Abortion Issues 

H-5.990 Policy on Abortion. The issue of support of or opposition to abortion is a matter 
for members of the AMA to decide individually, based on personal values or beliefs. The AMA 
will take no action which may be construed as an attempt to alter or influence the personal views 
of individual physicians regarding abortion procedures. (Res. 158, A-90; Reaffirmed by Sub. 
Res. 208, 1-96) 

H-5.993 Right to Privacy in Termination of Pregnancy, . . The AMA further supports the 

position that the early termination of pregnancy is a medical matter between the patient and the 
physician, subject to the physician’s clinical judgement, the patient’s informed consent, and the 
availability of appropriate facilities. (Res. 49, 1-89; Reaffirmed by Sub. Res. 208, 1-96) 

H-5.99S Public Funding of Abortion Services. The AMA reaffirms its opposition to 
legislative proposals that utilize federal or state health care funding mechanisms to deny 
established and accepted medical care to any segment of the population. (Sub. Res. 89, 1-83; .. 
Reaffirmed: CLRPD Rep. I-93-i) 

Governance Issues 

H-535.995 AMA Policy Actions. Except as noted herein, the Board of Trustees shall 
conduct the affairs of the Association in keeping with current policy actions adopted by the 
HntB:giofT3el:eeates.-Tbe^mQstj:ece n policy actions shall b e deemed to supersede contradictory 
past actions. In the absence of specifically applicable currehfstaleineWrrfpoircyrfeelBeasd.^ 
Trustees shall determine what it considers to be the position of the Homie of Delegates based 
upon the tenor of past and current actions that may be related in subject matter. Such 
determinations shall be considered to be AMA policy until modified or rescinded at the next 
regular or special meeting of the House of Delegates. Further, the Board of Trustees has the 
authority in urgent situations to take those policy actions that the Board deems best represent the 
interests of patients, physicians, and the AMA. In representing AMA policy in critical situations, 
the Board will take into consideration existing policy. The Board will immediately inform the 
Speaker of the House of Delegates and direct the Speaker to promptly inform the members of the 
House of Delegates when the Board has taken actions which differ from existing policy. Any 
action taken by the Board which is not consistent with existing policy requires a 2/3 vote of the 
Board. When the Board takes action which differs from existing policy, such action must be 
placed before the House of Delegates at its next meeting for deliberation. (BOT Rep. FF, A-79; 
Reaffirmed; CLRPD Rep. B, 1-89; CLRPD Rep. 1-93-2) 
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Annex C 

Drafts of Legislation 


The Partial Birth Abortion Ban Act of 1995, 
As amended by the Senate, December 7, 1995 


Partial-Birth Abortion Ban Act of 1995 — Subjects any physician who knowingly performs a 
partial-birth abortion in or affecting interstate or foreign commerce to a fine or imprisonment for 
not more than two years or both, except where such an abortion is necessary to save the life of a 
mother endangered by a physical disorder, illness, or injury, provided that no other medical 
procedure would suffice. 

Defines: (1) “partial-birth abortion” as an abortion in which the person performing the abortion 
partially vaginally delivers a living fetus before killing the fetus and completing the delivery; and 
(2) “physician” as a doctor of medicine or osteopathy legally authorized to practice medicine and 
' surgery by the State in which the doctor performs such activity, or any other individual legally 
authorized by the State to perform abortions. 

Permits fite father (if mamed to the mother at the time she receives a partial -birth abortion 
procedure) and (if the mother has not attained the age of I S at the time of the abortion) the 
maternal grandparents to obtain, through a civil action, relief which would include money 
damages for all psychological and physical injuries and statutory' damages equal to three times 
the cost of the partial-birth abortion, imless the pregiiancy resulted from the plaintifTs criminal 
c on duct or the p laintiff consented to the abortion. 
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The Partial Birth Abortion Ban Act of 1997, 
As amended by the Senate, May 20, 1997 


Partial-Birth Abortion Ban Act of 1997 — Amends the Federal criminal code to prohibit any 
physician from knowingly performing a partial-birth abortion in or affecting interstate or foreign 
commerce, unless it is necessary to save the life of the mother. Prescribes penalties. 

Defines a ‘'partial birth abortion” as an abortion in which a person, deliberately and intentionally, 
partially vaginally delivers a living fetus before killing the fetus and completing the delivery. 

Authorizes the father, if married to the mother at the time of the abortion, and the maternal 
grandparents of the fetus, if the mother is under 18 years of age, to obtain specified relief in a 
civil action, unless the pregnancy resulted form the plaintiffs criminal conduct or the plaintiff 
consented to the abortion. 

Authorizes a defendant accused of an offense under this Act to seek a hearing before the State 
Medical Board on whether the physician’s conduct was necessary to save the life of die mother. 

Prohibits the prosecution of a woman upon whom a partial-birth abortion is performed for 
conspiracy to violate this Act or under provisions regarding punishment as a principal or an 
accessory or for concealment of a felony. 
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The Daschle Substitute, Amendment SP 289, 
“Post- Viability Abortion Prevention Act,” 
not agreed by a vote of 36-64, on May 15, 1997 


1531 Prohibition. 

(a) It shall be unlawful to perform an abortion when, in the medical judgment of the attending 
physician, the fetus is viable, except that an abortion after viability shall be permitted if the 
attending physician certifies that, in his or her medical judgment, the continuation of the 
pregnancy would threaten the mother’s life or endanger her health. 

(b) Endangering of health — For purposes of subsection (a), the health of a mother would be 
endangered if, in the medical judgment of the attending physician, the continuation of the 
pregnancy would risk serious injury or harm to the mother. 

(c) Definition — As used in this section, the term “serious injury or harm” means— 

(1) the onset of a debilitating illness or disease; 

(2) the inability to provide necessary treatment for a life -threatening condition; or 

(3) the loss or protracted impairment of a bodily organ or system. 

Such term does not include any condition that is not medically diagnosable. 


1532 Penalties. 

(a) Action by Attorney General — ^The Attorney General may commence a civil action under this 
chapter in any appropriate United States district court to enforce the provisions of this 
chapter. 


(b) Relief— 

(1) First offense — Upon a finding by the court that the respondent in an action 
commenced under subsection (a) has violated a provision of this chapter, the court 
shall order the suspension or revocation of the respondent’s medical license, 
certificate, or permit, or shall assess a civil penalty against the respondent in an 
amount not exceeding $100,000, or both. 

(2) Second offense — If a respondent in an action commenced under subsection (a) has 
been found to have violated a provision of this chapter on a prior occasion, the court 
shall order the revocation of the respondent’s medical license, certificate, or permit, 
or shall assess a civil penalty against the respondent in an amount not exceeding 
$250,000, or both. 
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(c) Certification requirements — 

(1 ) In general— At the time of the commencement of an action under subsection (a), the 
Attorney General shall certify to the court involved that, at least 30 calendar days 
prior to the filing of such action, the Attorney General— 

(A) has provided notice of the alleged violation of this section, in writing, to the 
Governor or chief legal officer or the State or political subdivision involved; 
and 

(B) believes that such an action by the United States is in the public interest and 
necessary to secure substantial justice. 

(2) Limitation— No woman who has had an abortion after fetal viability may be 
prosecuted under this chapter for a conspiracy to violate this chapter or for an offense 
under section 1531. 

1 533 State Regulations. Each state shall establish regulations— 

(1) for— 

(A) the certification by an attending physician that a post- viability abortion has 
been performed and was necessary based upon the best medical judgment of 
the physician to preserve the life or avoid the risk serious injury or harm to 
the woman involved; 

(B) the imposition of appropriate penalties for the falsification of information 
under a certification; and 

(C) the enforcement of the penalties associated with the suspension or revocation 
ofa respondent’s medical license, certificate, or permit under section 1532; 
and 

(2) to ensure the confidentiality of all information submitted pursuant to a certification by 
a physician under paragraph ( 1 ) . 

J^JJjonpmemptionPmyision. “The provisions .ofthkidiapteiL^^^ b e construed to 
preempt any State law that prohibits the abortion ofa viable fetus.” 
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Appendix D 

Full Text of Recommendations of Report 26 
of the Board of Trustees (A-97) 


The American Medical Association reaffirms current policy regarding abortion, 
specifically policies 5.990, 5.993, and 5,995. In summary; 

the early termination of pregnancy is a medical matter between the 
patient and physician subject to the physician’s clinical judgment, 
the patient’s informed consent, and the availability of appropriate 
facilities; 

abortion is a medical procedure and should be performed by a 
physician in conformance with standards of good medical practice; 

support of or opposition to abortion is a matter for members of the 
AMA to decide individually, based on personal values or beliefs. 

The AMA will take no action which may be construed as an attempt 
to alter or influence the personal views of individual physicians 
regarding abortion procedures; 

neither physician^ hospital, nor hospital personnel shall be required 
to perform any act violative of personally held moral principles. 

The term, “partial birth abortion” is not a medical term. The American MedicaT 
Association will use the term “intact dilatation and extraction” (or intact D&X) to 
refer to a specific procedure comprised of the following elements: deliberate 
dilatation of the cervix, usually over a sequence of days; instrumental or manual 
conversion of the fetus to a footling breech; breech extraction of the body 
excepting the head; and partial evacuation of the intracranial contents of the fetus 
to effect vaginal delivery of a dead but otherwise intact fetus. This procedure is 
distinct from dilatation and evacuation (D&E) procedures more commonly used 
to induce abortion after the first trimester. Because “partial birth abortion” is not 
a medical term it will not be used by the AMA. 

According to the scientific literature, there does not appear to be any identifiable 
situation in which intact D&X is the only appropriate procedure to induce 
abortion, and ethical concerns have been raised about intact D&X. The AMA 
recommends that the procedure not be used unless alternative procedures pose 
materially greater risk to the woman. The physician must, however, remin the 
discretion to make that judgment, acting within standards of good medical 
practice and in the best interest of the patient. 
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• The viability of the fetus and the time when viability is achieved may vary with 
each pregnancy. In the second-trimester when viability may be in question, it is 
the physician who should determine the viability of a specific fetus, using the 
latest available diagnostic technology. 

• In recognition of the constitutional principles regarding the right to an abortion 
articulate by the Supreme Court in Roe v. Wade, and in keeping with the science 
and values of medicine, the AMA recommends that abortions not be performed in 
the third trimester except in cases of serious fetal anomalies incompatible with 
life. Although third-trimester abortions can be performed to preserv'e the life or 
health of the mother, they are, in fact, generally not necessary' for those purposes. 
Except in extraordinary circumstances, maternal health factors which demand 
termination of the pregnancy can be accommodated without sacrifice of the fetus, 
and the near certainty of the independent viability of the fetus argues for ending 
the pregnancy by appropriate delivery. 

• The AMA will work with the American College of Obstetricians and 
Gynecologists and the American Academy of Pediatrics to develop clinical 
guidelines for induced abortion after the 22”'’ week of gestation. The guidelines 
will address indications and contra-indications for such procedures, identify 
techniques which conform to standards of good medical practice and, whenever 
possible, should be evidence-based and patient-focused. 

• The American Medical Association urges the Centers for Disease Control and 
Prevention as well as state health department officials to develop expanded, 
ongoing surveillance systems of induced labor. This would include but not be 
limit ed to: a more detailed breakdovm of the prevalence of abortion bv jgesMlioDaL 
age "as w'ell as the type of procedure used to induce abortion at each gestational 
age, and maternal and fetal indications for the procedure. Abortion-related 
maternal morbidity and mortality statistics should include reports on the type and 
severity of both short-and long-term complications, type of procedure, gestational 
age, maternal age, and type of facility. Data collection procedures should ensure 
the anonymity of the physician, the facility, and the patient. 

• The AMA will work with appropriate medical specialty societies, government 
agencies, private foundations, and other interested groups to educate the public 
regarding pregnancy prevention strategies, with special attention to at-risk 
populations, which would minimize or preclude the need for abortions. The 
demand for abortions, with the exception of those indicated by serious fetal 
anomalies or conditions which threaten the life or health of the pregnant woman, 
represent failures in the social environment and education. Such measures should 
help womeri who elect to terminate a pregnancy through induced abortion to 
receive those services at the earliest possible stage of gestation.*^^ 


"Late-Terin Pregnancy Termination Techniques," Report of the Board of Trustees, 26-A-97. 
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Process Diagrams 

1) AMA Washington Office flagged legislation (H.R. 1833) and asked Council on 
Legislative Affairs to look into issue 

2) Council on Legislative Affairs studies H.R. 1 833 and writes recommendation to Board of 
Trustees 

3) Board of Trustees deliberates on issue and votes to remain neutral 

4) Issue lays to rest temporarily 

5) House Delegates submit resolutions to take positions on late term pregnancy 
termination 

6) House of Delegates refers issue of late terra pregnancy termination techniques to 
Board of Trustees 

7) Board delegates task force with representation from AMA Councils, specialty 
societies, and state medical associations to develop report on late term pregnancy 
termination techniques 

8) Task force submits report, without recommendations, to Board 

9) Board votes to convene smaller group to review report and develop 
recommendations 

1 0) Smaller group convenes and develops recommendations 

1 1) During regularly-scheduled meeting. Board reviews report and decides to (a) 
submit report to House of Delegates and (b) study H.R. 1 122 and determine 
whether the AMA should take a position on the pending legislation 

12) Board begins to convene for series of telephone conference call meetings on H.R. 

1122. 

13) During second conference call meeting, Board votes to authorize two of its 
members to negotiate directly with U.S. Congressmen 

14) During series of conference c alls, Executive Committee of the Board meets on H.R. 

1 122 and asks the Washington Office to forwartfAMA^suggested bill language 
ch^ges to U.S. Congressmen. 

1 During fifth conference call meeting, Washington Office reports to Board on the 
status of bill language changes. 

1 6) During final (sixth) conference call Board meeting, the Board voted to support H.R. 

1122. 
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